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           IN THE MOTOR  ACCIDENT CLAIM TRIBUNAL,  
 LAKHIMPUR, NORTH LAKHIMPUR.

M.A.C. Case No. 75/2013.

P R E S E N T:
Sri P.C. Kalita, A.J.S.
Member, M.A.C.T.,
Lakhimpur, North Lakhimpur.

P A R T I E S:
1. Smti Piyali Kundu,   : Claimant.

     -Versus-
1. Sri Subodh Kundu (owner) 
2. Sri Sambhu Das (driver)
3. United India Insurance Co. Ltd. :  Opp. Parties.

A P P E A R A N C E:
For the claimant     : Mrs. D. R. Deka, Ld. Counsel.
For the O.P. No. 2         : Mr. D. Pakhrel, Ld. Counsel.
For the O.P. No.3     : Mr. R. Gogoi, Ld. Counsel.

Evidence recorded on         : 17.07.2015, 03.08.2015, 02.09.2015. 
                                            
Argument heard on     : 05.04.2018, 26.06.2018, 13.07.2018,
              10.10.2018, 17.12.2018, 16.02.2019,

       02.03.2019, 18.03.2019.
Judgment delivered on     :  29.03.2019.

J  U  D  G  M  E  N  T

1. This is an application under section-166 of The M.V. Act,

filed by the claimant Smti Piyali Kundu praying for compensation on

account of injuries sustained by her in a road traffic accident occurred

on 10.02.2013.  

2. The brief facts, leading to the filing of this claim petition,
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is that on 10.02.2013 at about 9:30 a.m. while the claimant Smti Piyali

Kundu  was  travelling  towards  Malini  Thaan,  Dhemaji  from  North

Lakhimpur  along  with  her  other  family  members  in  their  newly

purchased Mahindra XYLO vehicle, the driver (O.P.No.2) of the said

vehicle  lost  control  over  the  vehicle  at  Gogamukh  near  Sankardev

Sishu Niketan School and dashed against a big tree on the side of the

road. As a result of the said accident, the claimant sustained grievous

injury on her person. Immediately, the claimant/ injured was admitted

in North  Lakhimpur  Civil  Hospital  for  treatment  and then,  she  was

referred to Guwahati wherein he was undergoing medical treatment in

GNRC,  Guwahati  from 11.02.2013  to  06.03.2013 including surgical

operation of  her  injuries.  The claimant  has already spent  more than

Rs.4,00,000/- towards her medical treatment. In this respect, a case was

registered  vide   Gogamukh  P.S.  Case  No.34/13,  u/s-  279/  338/

304(A)/427 of IPC. 

3. On receipt of the claim petition, notices were issued to the

O.Ps viz, owner as well as to the driver of the offending vehicle and

also  to  the  insurance  companies  i.e.  the  insurers  of  the  vehicles

involved. 

4. The O.P. No.1 (owner) has contested the case by filing a

separate written statement contending, inter-alia, that the claim petition

is bad for non-joinder of necessary parties, that the vehicle involved in

the  accident  was  duly  insured  with  the  O.P.  No.3  United  India

Insurance  Co.  Ltd.  therefore,  the  O.P.  No.3  is  liable  to  pay  the

compensation, if any, to the claimant as per the terms and condition of

the policy. Hence, O.P. No.1 prays to exonerate him from the liability

of the compensation. 

5.      The O.P. No.2 (driver) has contested the case by filing a

separate written statement contending, inter-alia, that the claim petition
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is bad for non-joinder of necessary parties. The O.P. No.2 denied that

the accident took place due to rash and negligent driving of the vehicle

by him. He has valid driving licence at the time of accident. Hence,

O.P.  No.2  prays  to  exonerate  him  from  the  liability  of  the

compensation.

6.    The O.P. No.3- The United India Insurance Company Ltd.

has  contested  the  case  by  filing  a  separate  written  statement

contending,  inter-alia,  that  there  is  no  cause  of  action  against  this

O.P.No.3.  That,  the  amount  claimed  by  the  claimant  is  highly

excessive, arbitrary and out of all proportions. That the accident took

place due to rash and negligent driving of the driver of the vehicles and

therefore, the O.P. insurance company is not liable for any claim unless

the claimant substantiate that the driver occupied his valid D/L during

the accident  and also  the  vehicle  possessed R/C,  permit  and fitness

certificate. The O.P. No.3 seeks protection u/s- 149 and 170 of the M.V.

Act. Hence, O.P. No.3 prays to exonerate them from the liability of the

proceeding.

7. Upon  the  pleadings  of  both  sides,  the  following  issues

have been framed.

I S  S U E S:

1.   Whether  the  accident  took  place  due  to  rash  and
negligent driving of the vehicle bearing Engine No.JJC4M91537 and
Chassis  No.MAIYA2JJKC2M64817  (XYLO-D.4)  causing  injury  of
Smti Piyali Kundu ?
           2. Whether the claimant is entitled to get compensation as
prayed  for ?

3. What other relief/reliefs the parties are entitled to ?

8. The claimant Smti Piyali Kundu has examined herself and

also exhibited some documents in support of her claim. On the other

hand, O.P. side examined one witness in support of its defence.
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DISCUSSIONS, DECISION & REASONS THEREOF

9. Heard arguments advanced by the Ld. counsels for both

sides. Also, gone through the evidence and all the relevant materials

available on the case record.

Issue No.1.

11. CW1-  Smti  Piyali  Kundu  (claimant),  stated  that  on

10.02.2013 at about 9:30 a.m. while she was travelling towards Malini

Thaan,  Dhemaji  from North Lakhimpur along with her  other  family

members in their newly purchased Mahindra XYLO vehicle, the driver

(O.P. No.2) of the said vehicle due to its high speed lost control over

the vehicle at  Gogamukh near Sankardev Sishu Niketan School and

dashed  against  a  big  tree  on the  road  side.  As  a  result  of  the  said

accident, the claimant sustained grievous injury on her person. In this

regard,  a  criminal  case  vide  Gogamukh P.S.  Case  No.34/2013,  u/s-

297/338/304(A) of IPC was registered against the driver of the vehicle

involved  in  the  accident.  She  has  claimed  Rs.10,00,000/-  a

compensation  from the  O.Ps.  for  the  injuries  sustained  by her  as  a

result of the vehicular accident. 

CW-1  has  exhibited  the  accident  information  report  as

Ext.1  and  some  other  documents  i.e.  cash  memos,  bills,  vouchers,

prescriptions etc. as Ext.2 to Ext.211.

From the case record, it is seen that one Sri Gagan Baruah,

Branch Manager of United India Insurance Co. Ltd., North Lakhimpur

Branch, has submitted evidence in affidavit as DW1, but the O.P. side

has failed to produce him in the Court to face cross- examination by the

claimant side.  So,  without cross-  examination by the other  side,  the

evidence in affidavit (chief) has no evidentiary value, and as such, it
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cannot be taken into consideration.

12. From the above evidence on record, it is seen that on the

day of occurrence i.e. 10.02.2013 at about 9:30 a.m. due to rash and

negligent driving of the offending vehicle by its driver (O.P.No.2) the

vehicular  accident  took place  and as a  result  the claimant  sustained

grievous  injury  on  her  person.  To  that  effect,  a  criminal  case  vide

Gogamukh  P.S.  Case  No.34/2013,  u/s-  297/338/304(A)  of  IPC was

registered against  the driver  of  the vehicle  involved in the accident.

During cross- examination by the O.Ps., the evidence of CW1 remained

intact.  

      So, this issue is decided in favour of the claimant.

ISSUE NO.2 & 3.

13. Smti Piyali Kundu (claimant) in her claim petition and in

her evidence as CW1, stated that immediately after the accident, she

was  admitted  in  North  Lakhimpur  Civil  Hospital  for  treatment  and

then, she was referred to Guwahati wherein he was undergoing medical

treatment  in  GNRC,  Guwahati  from  11.02.2013  to  06.03.2013

including surgical operation of her injuries. She has incurred more than

Rs.4,50,000/-  towards  her  medical  treatment,  though  she  could  not

submit  some documents earlier  before the Court  with respect  to her

medical treatment.

  CW1 has exhibited the documents in support of her claim,

out of which Ext.2 is one Discharge certificate, Ext.3  to 178, are bills/

vouchers/cash memos and Ext.179 to Ext.205 are medical reports. She

has also proved the X-ray report (Chest) as Ext.206 to Ext.211 and the

C.T. scan (brain) as Ext. 209 and 210. 

14. Upon perusal  of  the  exhibited  medical  vouchers  /  cash

memos/ bills, it is found that the claimant had to incur an amount of
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Rs.3,28,566/-  in  total  for  her  medical  expenses,  after  discarding the

amount against the Ext.170 i.e. lodge fare and granting Rs.5,500/- as

fare of hired vehicle against the Ext.172.

16.             Thus, having considered the facts and circumstances of the

case  and  the  nature  of  injuries  sustained  by  the  claimant  and  the

expenditure  incurred  there  for,  just  and  reasonable  compensation  to

which the claimant is entitled to is assessed as under :-

1 Medical expenses =   Rs.3,28,566.00
2 Pain, shock and sufferings =   Rs.   75,000.00
3 Incidental expenses                         =   Rs.   30,000.00

Total =   Rs.4,33,566.00

Thus, the claimant is entitled to get Rs.4,33,566/- (Rupees

four  laces thirty  three  thousand five hundred and sixty  six)  only as

compensation to be paid by the O.P. No.3, Insurance company.

17. The offending vehicle Mohindra XYLO- D4, insured with

Opp. Party No.3 the United India Insurance Co. Ltd. was not in dispute.

As such, the insurer of the offending vehicle i.e. the O.P. No.3 is liable

to pay the compensation to the claimant.

O R D E R:

18. In the result, the O.P. No.3 is directed to pay the amount of

Rs.4,33,566/- (Rupees four laces thirty three thousand five hundred and

sixty six) only with interest thereon @ 6% per annum from the date of

filing  of  the  claim  petition  i.e.  10.10.2013  till  its  realization,  as

compensation to the claimant.  The O.P. No.3 is directed to deposit the

awarded amount before the Tribunal for making payment within one

month from the date of receipt of this order. 

Out of the awarded amount Rs.3,00,000/- (Rupees three

lakhs) only be kept in fixed deposit in a Nationalized Bank for three

years and the remaining amount be given to the claimant.
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19. Furnish free copies of Judgment to the parties concerned

within 15 days from today, as per provision of Sec.168(2) of M.V. Act.

20. Both the parties will bear their respective costs.

21. The case is disposed of accordingly, on contest.

 

  Given under my hand and seal of this Court on this 29 th

day of March, 2019.

                 ( P.C. Kalita )
     Member, M.A.C.T   

             Lakhimpur, N.L.
Dictated & corrected by me:-

( P.C. Kalita )
Member, M.A.C.T, 
Lakhimpur, N.L.

Transcribed & typed by me:-
Sri  D. Chetia, Steno.

A P P E N D I X 
Claimant witnesses:
CW1- Smti Piyali Kundu 

Claimant’s Exhibits:
Ext-1 : Form 54 ( accident information report). 
Ext-2 to 211 : cash memos/ bills/ prescriptions etc.

O.P witness : 
DW1- Sri Gagan Baruah
O.P. Exhibits:
Nil.

    (P.C. Kalita )
Member, M.A.C.T, 
  Lakhimpur, N.L.


