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IN THE COURT OF ADDITIONAL SESSIONS JUDGE (F.T.C),
LAKHIMPUR, NORTH LAKHIMPUR.

 P R E S E N T 
Sri P.C. Kalita, AJS,
Additional Sessions Judge,(F.T.C),
Lakhimpur, North Lakhimpur.

Sessions Case No.81(NL)2016.
U/s- 341/326/307 of IPC.

(Arising out of G.R. Case No.1481/2015) 

                   State of Assam,
      -Versus-
Sri Tankeswar Borah @ Tanka, …... Accused.

(Committed by Ld. J.M.F.C,  North Lakhimpur.)

A P P E A R A N C E
For the State   :  Mr. M.P. Hazarika, Ld. Addl. P.P.
For the Accused   :  Mr. R. Mahanta, Ld. Advocate.    

Date of evidence : 19.08.2016, 20.08.2016, 25.01.2018,
  21.04.2018.

Argument heard on : 10.07.2018, 25.07.2018, 20.08.2018,
  11.10.2018, 12.11.2018, 21.12.2018,
  02.02.2019, 20.04.2019, 10.07.2019,
  03.08.2019.

Judgment delivered on : 03.08.2019.

                                J  U  D  G  M  E  N  T

1. The prosecution case, inter-alia, in brief, is that informant

Sri Bultan Bora lodged an ejahar (Ext.1) on 01.08.2015 at Bihpuria P.S.

alleging that on 30.07.2015 at about 8:00 p.m. while his nephew Sri

Abinash Borah was returning home, the accused person Sri Tankeswar

Borah @ Tanka, restrained his said brother on the road in front of house
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of co-villager Sri Nabin Borah and started to rebuked him with some

filthy languages and also assaulted him with one broken bottle causing

grievous injuries on various parts of his body including the eyes. 

2. On receipt of the ejahar, the O/C, Bihpuria P.S. registered

a case vide Bihpuria P.S. Case No.265/2015 dtd. 01.08.2015 u/s- 341/

294/326/307 of IPC and then the police conducted the investigation of

the case and after completion of the investigation submitted charge-

sheet u/s-341/326/307 of IPC against the accused person Sri Tankeswar

Borah @ Tanka.

3. On appearance of the accused person before the learned

Committal Court, the learned Magistrate after giving copy of the case

to him and notifying the learned Public Prosecutor, committed the case

to the Court of Sessions.

4. The case is received by this Court on transfer for disposal.

On  appearance  of  the  accused  person  before  this  Court  and  after

hearing  both  sides,  charges  under  section-341/326/307  of  IPC  are

framed against him, the  same are read over and explained to him to

which he pleaded not guilty.

5. During trial prosecution has examined as many as 9(nine)

witnesses.  After closure of the prosecution witnesses,  the accused is

examined u/s- 313 of Cr.P.C. The pleas of the accused person are of

total denial and he has declined to adduce any defence evidence. 

6. POINT FOR DETERMINATION:

i)  Whether  the  accused  person  on  30.07.2015 at  about
8:00 P.M.  at No.1 Rangajan under Bihpuria P.S., voluntarily confined
one Sri Abinash  Borah @ Bhaijan, nephew of the informant Sri Bultan
Borah while he was going to the house of his maternal uncle Sri Dilip
Borah, who also lives in his same village, and thereby committed an
offence punishable under section 341 of the IPC, as alleged?

ii) Whether the accused person on the same date, time and
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place,  voluntarily  caused  grievous  hurt  on  the  person  of  one  Sri
Abinash Borah @ Bhaijan, nephew of the informant Sri Bultan Borah
by  means  of  broken  bottle,  and  thereby  committed  an  offence
punishable under section 326 of the IPC, as alleged?

      iii) Whether the accused person, on the same date, time
and place, did an act to  one Sri Abinash Borah @ Bhaijan, nephew of
the  informant-  Sri  Bultan  Borah  i.e.  assaulted  him  physically  and
attempted to kill him by giving blows on various parts of his body by
means  of  broken  bottle,  with  such  intention  and  under  such
circumstances, that, if by that act, you had caused the death of him, you
would have been guilty of murder, and thereby committed an offence
punishable under section 307 of IPC, as alleged ?

          DISCUSSIONS, DECISION AND REASONS THEREOF:

7. I  have carefully  perused the evidence  and the materials

available  in  the  case  record.  Heard  arguments  advanced  by the  Ld.

Advocates of both sides. Now, let us examine the evidence on record to

decide the case at hand.

8. PW.1, Sri Ramendra Borah @ Bultan Borah (informant),

stated  that  the  accused person is  his  cousin  brother  and the injured

Abinash @ Bhaijan is his nephew. At the time of occurrence, he was

not in his house and subsequently, his son Gautam informed him over

telephone that the accused person had assaulted Bhaijan. Thereafter, he

directly, had gone to the Bihpuria PHC, where he saw the eye ball of

the injured had come out from its place. He also saw reddish colour

wound on the back side of the injured. Thereafter, he lodged an ejahar.

Ext.1 is the said ejahar and Ext.1(1) is his signature thereon. On being

asked to the injured Bhaijan, he (injured) told him that the accused had

picked up quarrel  with him (injured) on the road and assaulted him

with a broken bottle.

9. PW.2,  Sri  Abinash  Borah  @  Bhaijan  stated  that  the

accused is his relative uncle. The occurrence took place one day, about
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one year back, at about 7:00 p.m. on the road on a culvert, which is

situated about 1- k.m. away from his residence. At that time he was

proceeding to the house of his maternal uncle Dilip Borah, while the

accused  person was  sitting  on the  said  culvert.  The  accused  person

being conspired with his previous grudge, started to rebuke him with

some filthy languages, assaulted him at first with his hands and then

with one broken bottle causing injuries on his eyes and the back. As a

result of such assault, his left eye ball had come out from its place. On

raising hue and cry by him, some neighbourers arrived at that place and

took him to the house of one Nabin Borah. Thereafter, he was taken in

an  108  Ambulance  to  the  Bihpuria  PHC via  Police  Station  for  his

treatment.  Considering  the  seriousness  of  his  eyes  injuries,  he  was

referred  to  North  Lakhimpur  Civil  Hospital  and  then  he  was  again

referred to GMCH, Guwahati, where he had been undergoing medical

treatment for 31 days. After the alleged occurrence, he has completely

lost the eyesight of his left eye.

10. PW.3, Sri Tuleswar Borah, stated that the accused person

is  his  cousin  brother  i.e.  son  of  his  father’s  elder  brother.  Injured

Abinash is his nephew. At the time of occurrence he was not at his

house.  Subsequently,  he  came to  know from other  that  the  accused

person  had  assaulted  the  injured  Abinash.  After  getting  information

about the occurrence, he went the place of occurrence, but he did not

find the injured Abinash there and he found the injured in the house of

one Nabin Borah, whose eye balls had come out. On being asked, the

injured told him that the accused person had assaulted him. Thereafter,

the injured was taken for treatment.

11. PW.4, Sri Joyram Borah, stated that the accused person is

his younger brother and the injured Abinash is his nephew. At the time

of occurrence he was away from his house and subsequently, he heard
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that the accused person caused injury on Abinash by assaulting him.

He also heard that due to the assault caused by the accused person, eyes

of the injured were damaged. 

12. PW.5, Sri Lakheswar Borah (father of injured), stated that

the accused person is his cousin brother. The occurrence took place in

the evening time. At that time, the injured Abinash was sitting on a

culvert and the accused person had already been sitting in the same

culvert since earlier. Quarrel took place between the accused and the

injured and during that quarrel the accused person caused damage of

eyes of the injured by giving blow with a bottle. On hearing hue and

cry, he went to the place of occurrence and saw the injured, who had

been taken to the hospital for treatment.

13. Sri  Homeswar  Borah,  who  has  also  been  indicated  as

PW.5, stated that the accused person is his co-villager and the injured

Abinash is his nephew. The occurrence took place about one year back

at  about  8:00 p.m.  At  that  time he  was  in  the  house  of  one  Nabin

situated near to the place of occurrence. On hearing hue and cry from

the culvert, he went there and saw the accused person assaulting the

injured with hands by laying on the ground. They dissolved the quarrel

by pulling  their  hands.  After  some times,  while  they  were  washing

mud- stain in their wearing with water, suddenly, the accused person

came back and assaulted Abinash with a bottle on the eyes, for which

said bottle was broken. When he approached, the accused person had

fled  away  from the  place  of  occurrence.  They  saw the  eyes  of  the

injured coming out and then they took him to the house of Nabin and

then to the police station. Thereafter, the injured was taken for medical

treatment. He saw the incident with the help of light available in the

house of Nabin Borah. Next day, the police seized one broken bottle

from the place of occurrence vide Ext.2, seizure list and obtained his
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signature thereon vide Ext.2(1).

14. PW6, Sri Dilip Borah, stated that the accused person is his

neighbour and the victim Abinash is his nephew. The occurrence took

place about one year back at about 8:00 p.m. On hearing hue and cry,

while  he  went  out  home,  he  saw quarrel  taking  place  between  the

victim Abinash and the accused person.  He also met one Someswar

Borah  at  the  place  of  occurrence  at  that  time.  Both  of  them  had

departed the accused and the victim from the quarrel. After sometime,

while they were washing, suddenly the accused person assaulted the

Abinash on several parts of his body with a bottle and the last blows

was inflicted on the head of Abinash. Abinash sustained injury on his

eyes, wherefrom blood came out. Thereafter, the accused person had

fled away from the place of occurrence and they took the injured, at

first,  to the house of one Nabin Borah and then,  to the hospital  via

Police  station.  Next  day,  police  visited  the  place  of  occurrence  and

seized some pieces of broken bottle vide Ext.2, seizure list, wherein the

police obtained his signature vide Ext.2(2).

15. PW.7,  Dr.  Madhab  Kr.  Das  (M/O),  stated  that  on

30.07.2015 he was working at Bihpuria C.H.C. as Medical and Health

officer-I and on that day at about 9:40 P.M. he medically examined one

Sri  Abinash Borah,  s/o-  Lakheswar  Borah after  being produced and

identified by Constable/242- Pran Kalita and on examination he found

the following:-

(i) Bruises around left eye heavy swelling of both upper
and lower lids causing unable to open left  eye with active bleeding
from wounds, which was caused by hard and irregular object.

(ii)  Bruises  (injury)  of  conjunctiva,  sclera  and  corhea,
affecting visions of left eye.

(iii) Bruises over left scapular with active bleeding trans
wound caused by hard object.

Opinion:-  The  injury  is  grievous  causing  limitation  of
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vision of left eye.
Ext.3 is his medical  report and Ext.3(1) is  his signature

thereon.

16. PW8, Sri Monimoy Tamuli, S/I of Police (I/O), stated that

on 01.08.2015, he was serving as Attached officer at Bihpuria P.S. and

on that day, the O/C of Bihpuria P.S. endorsed him the investigation of

the Case registered vide Bihpuria P.S. Case No.265/15, u/s- 341/ 294/

326/307 of IPC, in connection with the ejahar lodged by one Bultan

Borah,  son  of  Late  Nandeswar  Borah,  R/o-  No.1  Rangajan,  under

Bihpuria P.S.  Accordingly, he took up the investigation of the case. He

proceeded to the place of occurrence, recorded the statements of the

witnesses,  sent  the  injured  Abinash  Borah  to  hospital  for  medical

examination. Thereafter, he collected the injury report. He seized some

pieces of broken bottle from the place of occurrence. Ext.2 is the said

seizure list and Ext.2(3) is his signature thereon. He also prepared the

sketch map of the place of occurrence vide Ext.4 and Ext.4(1) is his

signature thereon. He collected the medical report from the Bihpuria

C.H.C. During investigation, he came to know that the accused person

had surrendered before the Hon'ble Court and as per instruction of the

Hon'ble Court, he forwarded the accused person to the Jail Hazot. After

completion of the investigation, he submitted the charge-sheet against

the  accused  person  Tankeswar  Borah  @ Tanka  u/s-  341/326/307  of

IPC. Ext.5 is the said charge sheet and Ext.5(1) is his signature thereon.

17. Appreciation of evidence: 

Section 320 of IPC.- The following kinds of hurt only are
designated as “grievous”.

First.- Emasculation.
Secondly.- Permanent privation of the sight of either eye.
Thirdly.- Permanent privation of the hearing of either ear.
Fourthly.- Privation of any member or joint.
Fifthly.- Destruction or permanent impairing of the powers
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of any member or joint.
Sixthly.- Permanent disfiguration of the head or face.
Seventhly.- Fracture or dislocation of a bone or tooth.
Eighthly.- Any hurt which endangers life or which causes

the sufferer to be during the space of twenty days in severe bodily pain,
or unable to follow his ordinary pursuits.

Offence u/s- 326 of IPC.

18. The  prosecution  case  relates  to  offence  affecting  the

human  body  i.e.  hurt.  So,  first,  let  us  analyze  the  evidence  of  the

injured (PW2). 

   Describing the incident, the injured (PW2), stated that on

the day of occurrence, while he was going to the house of his maternal

uncle Dilip Borah, on the way, near a culvert where the accused person

was already sitting, used slang language upon him, assaulted him with

his hands and thereafter, with a bottle in his eyes as well as in his body.

As a result of such assault, his left eyeball had come out. His further

evidence is that, he made hue and cry and then the neighbours came

forward and took him to the house of one Nabin Borah, where-from he

was taken to Bihpuria PHC through an 108 ambulance. He also stated

that after the incident he had completely lost the vision of his left eye.

PW2 was subjected to lengthy cross examination by the

defence, but the material portion of his evidence remained intact. On

the other hand, all these facts have not been contradicted by the defence

during his cross- examination.

This witness has also denied the defence suggestion that

he (PW2) first assaulted the accused with a bottle under the pool and

then while the accused assaulted him with a bottle, he (PW2) fell down

on  the  stones  and  sustained  injury.  There  is  no  any  land  dispute

between them.

In cross, PW2 admitted that for this incident, the wife of
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the  accused  had  filed  a  case  against  him.  The  fact  of  existence  of

litigation (cross- case), if any, between the parties, is not sufficient to

discredit the testimony of the injured (PW2)

19. PW5, Homeswar Borah and PW6, Sri Dilip Borah, claim

to be the eye witnesses of the occurrence, who categorically stated that

they first saw the accused person assaulting Abinash with hands and

thereafter, the accused assaulted Abinash with a bottle in his eyes. They

also saw bleeding injury in the eyes of Abinash.

Thus,  these  two  witnesses  have  fully  supported  the

testimony of the injured (P.W.2), to the effect that the accused by using

a bottle caused bleeding injury in the eye of PW2.

There  is  no  evidence  on record  to  show that  PW5 and

PW6 are biased and inimical to the injured (PW2).

20. PW7  is  M/O,  who  medically  examined  the  injured

Abinash (PW2) on 30.07.2015, and found:-

(i) Bruises around left eye heavy swelling of both upper
and lower lips causing unable to open left  eye with active bleeding
from wounds.

(ii)  Bruises  (injury)  of  conjunctiva,  sclera  and  corhea,
affecting visions of left eye.

Thus, the medical officer has fully supported the testimony

of the injured that he (injured) sustained active bleeding injury in his

left eye which caused him limitation of vision of that eye.  According

to  him (M/O),  the  injury  is  grievous,  caused  by  hard  and  irregular

object,  causing  limitation  of  vision  of  left  eye.  He  has  proved  the

medical report as Ext.3.

21. PW1,  though  not  an  eye  witness  of  the  incident,  on

hearing about the occurrence he immediately went to Bihpuria PHC

where he saw the injured in coming out his left eye  and reddish colour

wound on the back side. He has proved the ejahar as Ext.1.
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22. Other witnesses PW3, PW4 and PW5 though are not eye

witnesses of the occurrence, but they have corroborated the testimony

of  the injured  by saying that  they immediately  after  the occurrence

going to the place of occurrence  found the injured in coming out one

of his eyes and they also heard that the accused person had assaulted

the injured.

Due to the assault caused by the accused person, eyes of

the injured became damaged, PW4 added.

     These PW3, PW4 and PW6 witnesses have been subjected

to grilling cross- examination by the defence, but the material portion

of their evidence remained unshaken.

23. Weapon of assault:

The injured (PW2), PW5 and PW6 clearly stated that the

accused had assaulted the injured (PW2) with a bottle. Some pieces of

broken bottle were seized by the I.O. in presence of PW5 and PW6

vide  seizure  list,  Ext.2.  They  have  proved  their  signatures  on  the

seizure list  as Ext.2(1) and Ext.2(2) respectively.  PW-8 (I/O) during

investigation, has seized some pieces of broken bottle vide seizure list

Ext.2.  The fact  that  the accused used a  bottle  and it  was broken in

commission  of  the  alleged  offence  has  been  established  by  the

prosecution witnesses.

At the time of committing the crime by the accused, the

said bottle was broken and, it became sharp and so it can be treated to

be a dangerous weapon, as defined u/s- 326 of IPC. 

Thus, from the evidence discussed herein above, it is seen

that accused person had voluntarily caused grievous hurt to the injured

(PW2), which clearly attracts the 2nd clause of Section-320 of IPC.

24. Offence u/s-341 of IPC. 

PW2, the injured in his deposition nowhere stated that on



                                                   11

the day of occurrence i.e. 30.07.2015 while he was going to the house

of  his  maternal  uncle,  on  his  way,  the  accused  person  wrongfully

restrained him. 

The  other  prosecution  witnesses  are  also  silent  on  this

point.

So, the ingredients of offence u/s- 341 of IPC are lacking

in the instant case.

25. Offence u/s- 307 of IPC.

The injured (PW2), stated that the accused person, first,

assaulted him with his hand and then with a bottle in his eyes and the

back causing injury in his left eye. This witness nowhere stated that the

accused person assaulted him with intent to kill him. 

The intention or knowledge of the accused is necessary to

constitute murder. Without this ingredient being established, there can

be no offence of attempt to murder.

In  the  instant  case,  the  acts  of  the  accused  person

assaulting the injured in his eyes and the back with a bottle,  do not

show that the accused person had any intention to cause death of the

injured PW2). 

PW5 and PW6, also in their  respective evidence,  stated

that they saw the accused person assaulting the injured (PW2) in his

eyes  with  a  bottle.  They  have  not  stated  that  the  accused  person

assaulted the injured with an intention to cause his (PW2) death.

26. In  view  of  the  above  discussions  and  considering  all

aspects, I hold that the prosecution has proved its case u/s- 326 of IPC

against the accused person beyond all reasonable doubts, but has failed

to  prove  the  case  u/s-  341/307  of  IPC  against  the  accused  person

beyond all reasonable doubts. 
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    Hence, I found the accused person guilty u/s- 326 of IPC

and convict him accordingly. The accused person is acquitted from the

offences u/s- 341/307 of IPC. 

Considering the nature and gravity of offence, it  is held

that  the  accused  person  is  not  entitled  to  get  the  benefit  of  the

provisions of law.

27. I have heard the accused person on the point of sentence

as per Section 235(2) of Cr.P.C.

Accused  person  submits  that  he  is  a  wage  earner  by

occupation having his wife, and children to look after them. So, he has

prayed to treat him leniently.  

However, considering the facts and circumstances of the

case and also considering the submission of the accused person, this

Court is of the considered view is that imposition of minimum sentence

will  meet  the  ends  of  justice.  Accordingly,  I  sentence  the  accused

person to suffer R.I. for 2(two) years and to pay a fine of Rs.5,000/-

(Rupees five thousand)  only for  the offence u/s-  326 of  IPC,  i/d  to

suffer S.I. for another 6(six) months. 

The fine amount, if realized, be given to the injured (PW2)

as compensation and if not realized, the terms of imprisonment shall

run.

28. The bail bond shall stand cancelled.

30. The period of detention already undergone by the accused

person shall stand set off, as per Sec.428 of Cr.P.C.

31. Furnish free copy of the Judgment to the accused person.

32. The seized articles, if any, be destroyed in due course of

time.

33. Send a copy of this Judgment to the District Magistrate,

Lakhimpur, North Lakhimpur u/s- 365 of Cr.P.C.
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34.    The case is disposed of accordingly.

            Given under my hand and seal of this Court this the 3 rd

day of  August, 2019.

                      (P.C. Kalita)
              Addl. Sessions Judge (FTC),

                                   Lakhimpur, North Lakhimpur.
Dictated & Corrected by me:

(P.C. Kalita)
Addl. Sessions Judge (FTC),
Lakhimpur, North Lakhimpur.

Transcribed & typed by me:
 Shri  D. Chetia, (Steno)

A P P E N D I X:
Prosecution witnesses:
PW.1, Sri Ramendra Borah @ Bultan Borah 
PW.2, Sri Abinash Borah @ Bhaijan 
PW.3, Sri Tuleswar Borah
PW.4, Sri Joyram Borah
PW.5, Sri Lakheswar Borah 
PW.-  Sri Homeswar Borah
PW6, Sri Dilip  Borah
PW.7, Dr. Madhab Kr. Das 
PW8, Sri Monimoy Tamuli

Prosecution exhibits:
Ext.1- Ejahar 
Ext.2- Seizure list 
Ext.3- Medical report 
Ext.4- Sketch map 
Ext.5- Charge sheet 

Defence  witnesses:
Nil.
Defence exhibits:
Nil

( P.C. Kalita)
Addl. Sessions Judge (F.T.C),
Lakhimpur,  North  Lakhimpur.


