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IN THE COURT OF ADDITIONAL SESSIONS JUDGE (F.T.C.),     
LAKHIMPUR, NORTH LAKHIMPUR.

 P R E S E N T 
Sri P.C. Kalita, A.J.S.,
Additional Sessions Judge (F.T.C.),
Lakhimpur, North Lakhimpur.

Criminal Appeal No.06(1)2018.

                   
P A R T I E S 

1. Sri Kushal Khanikar
2. Sri Nitul Khanikar,      : Appellants.

-Versus-
The State of Assam, : Respondent.

A P P E A R A N C E
For the Appellant  :  Mr. D. Pakhrel, Ld. Advocate.    
For the State/respondent :  Mr. M.P. Hazarika, Ld. Addl. P.P.

Argument heard on  : 11.03.2019, 08.04.2019, 12.06.2019, 
   28.06.2019, 11.07.2019, 26.07.2019.

Judgment delivered on  :  26.07.2019.

                                      J  U  D  G  M  E  N  T

1. This appeal has been preferred by the appellant against the

Judgment and order of conviction dated 15.12.2017 passed by the learned

Assistant Sessions Judge, Lakhimpur at North Lakhimpur in Sessions Case

No.216(NL)2015  convicting  and  sentencing  the  accused  persons/

appellants u/s-342/376/34 of IPC to undergo R.I. for 7(seven) years each

with a fine of Rs.5,000/-, i/d to S.I. for another 2(two) months each, and to

undergo S.I. for 2(two) months u/s-342/34 of IPC, with a direction to run
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both the sentences concurrently.

2. The  prosecution  case,  inter-alia,  in  brief,  is  that  on

18.08.2015, informant Sri Dilip Das lodged an ejahar at Ghilamara P.S.

alleging that on 15.08.2015 at about 5 P.M. his victim daughter had been

taken away by the accused  persons namely, Sri Nitul Khanikar and Sri

Kushal Khanikar from the front of their Namghar, by gagging her mouth

and dragged her towards the jungle of  their village and thereafter,  they

committed rape on his said daughter by confining her inside a room of

Shankardev High School. 

3.      On  the  basis  of  said  ejahar,  a  case  was  registered  vide

Ghilamara Police Station Case No.58/2015, u/s-342/376(D) IPC against

the accused persons and then, the police started investigation into it. On

completion of the investigation of the case, police submitted the charge-

sheet only against the accused persons namely, Sri Kushal Khanikar and

Sri Nitul Khanikar u/s- u/s-342/376(D) IPC. 

4. On appearance of  the accused persons,  the Ld. Trial  Court

framed charges u/s- 342/376(D)/34 of I.P.C. against the accused persons,

the same are read over and explained to the accused persons to which they

pleaded not guilty.   

5. During the trail prosecution has examined as many as 9(nine)

witnesses including the M.O. & I.O. The accused persons were examined

u/s- 313 Cr.P.C. The pleas of the accused persons are of total denial and

they declined to adduce any defence evidence. 

6. The Ld. Trial Court upon perusal of the case record and after

hearing the arguments of both sides, passed the impugned judgment and

order convicting and sentencing the appellants/ accused persons namely,

Sri Kushal Khanikar and Sri Nitul Khanikar, as aforesaid.

7. On  being  aggrieved  with  the  Judgment  and  order  of

conviction  dtd.  15.12.2017  passed  by  the  Ld.  Trial  Court,  the  present
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appeal has been preferred by the appellant on the following grounds:-

(i)  That,  the  impugned  Judgment  and  order  of  conviction

passed by the Ld. Trial Court is erred in law and facts and the same is

based on whims, not according to the principle of law and justice.

(ii) That, the Ld. Trial Court has failed to appreciate the entire

evidence on record in its proper perspective.

             (iii) That, the Ld. Trial Court has ignored the fact of major

omissions, contradictions and discrepancies in the evidence of prosecution

witnesses.

       Hence, the impugned Judgment and order of conviction passed

by the Ld. Trial Court is bad in law and liable to be set aside.

8. Ld. Advocate for the appellants submitted that the Ld. Trial

court  has  failed  to  appreciate  the  evidence  on  record  in  its  proper

perspective and thereby arrived at an erroneous decision.

On the contrary, Ld. Addl. P.P. strenuously argued that the Ld.

Trial Court has rightly arrived at the decision and hence, the impugned

Judgment and order of conviction needs no interference by this Court.

9. On the backdrop of foregoing arguments advanced by the Ld.

Counsels of both sides,  now let us have a scrutiny on the evidence on

record,  on  the  basis  of  which  the  Ld.  Trial  Court  has  recorded  the

conviction.

DISCUSSIONS, DECISION & REASONS THEREOF:

10. PW-1, Sri Dilip Das (informant- cum- father of the victim),

stated that Ext.-1 is the ejahar lodged by him and Ext.-1(1) is his signature

thereon. The occurrence took place on 15th August, 2015 and on that day,

in the evening time, his victim daughter had gone out from home. Both of

the accused persons kept her daughter confined for the night and in the
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morning  he  came  to  know that  both  of  the  accused  had  outraged  her

(victim) modesty. 

11. PW-2,  the victim,  daughter  of  the  informant  (PW1),  stated

that she knows the accused persons. On 15th August, 2015 at evening 5

P.M.,  both  of  the  accused  persons  called  her  in  order  to  make  her

acquaintance with their friend Tutumoni. While she went with her sister

nearby 'Naamghar' both the accused persons kept her waiting by saying

that Tutumoni would come. After sometime, both the accused persons by

gagging her mouth took her to Shankardev High School through the jungle

and in a room there, the accused persons closing the windows, gagging her

mouth touched her chest.  She also stated that  accused Kushal first  had

sexual intercourse with her and other accused was laid his hand on her

chest and was gagging her mouth. Thereafter, the co- accused (tall figure)

present today in the dock, had committed sexual intercourse on her. The

accused  persons  threatened  her  not  to  divulge  the  matter  to  anyone,

otherwise to cut her and kept her at the said school for the night. In the

next early morning, both the accused persons dropped her nearby the gate

of her house. While she woke up she informed the matter to her aunt and

her aunt told the matter to her sister Nishamoni Das, who subsequently

informed the  matter  to  the  Yuva Sangha.  Thereafter,  the  boys  of  Yuva

Sangha first caught the accused Kushal,  and later on the other accused.

She gave her statement before the court recorded u/s- 164 of Cr.P.C. vide

Ext.2 and Ext.2(1) to 2(5) are her signatures thereon.

12. PW-3, Sri Amalendra Rajkhowa, stated that he knows both the

parties.   The occurrence took place in the month of  August,  2015. The

victim was a minor girl and both the accused persons calling her, took her

to  Shankardev  High  School  at  night  and  both  the  accused  persons

committed raped on the victim at Shankardev High School at night. On

16th August, 2015 in the evening, the victim informed the matter to the
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Swarnapur  Yuva  Sangha,  to  which  he  was  the  secretary  and  on  17th

August,  2015  the  members  of  their  Yuva  Sangha  caught  the  accused

persons. The accused persons confessed their guilt before the public. They

handed over the accused persons to the police.

13. PW.4, Smt. Janaki Das, stated that she knows both the parties.

The  occurrence  took  place  in  the  last  month  of  August.  The  accused

persons had taken victim on the pretext of giving her in marriage to other

boy. On being asked, the victim told that both the accused persons had

sexual intercourse with her against her will. On the next day, victim came

as told by victim’s sister. She advised to inform the matter to Yuva Sangha

and President- Secretary of Yuva Sangha along with many persons came

and caught the accused.

14.              PW.5,  Smt.  Dipti  Chutia,  stated  that  she  knows  both  the

parties. The occurrence took place on August, 2015 and victim girl lodged

a  case  before  Swarnapur  Yuva  Sangha  allaging  that  both  the  accused

persons committed rape on her. Both the accused persons confessed their

guilt before them. She also stated that the victim told before the public that

both the accused persons forcibly raped on her at the evening, inside the

Shankardev High School premises. 

15.     PW-6, Sri Hemanta Das, stated that he knows both the parties.

The  occurrence  took  place  on  15.08.2015.  On  16.08.2015,  the  victim

lodged a written complaint before Swarnapur Yuva Sangha that both the

accused persons after taking her to Shankardev High School premises at

night committed raped on her and deserted her in early morning. On being

asked,  the accused persons confessed their guilt  before the members of

Mohila Samittee and Yuba Shangha.

16.           PW.7,  Sri  Bimola  Chutia,  stated  that  the  occurrence  took

place on 15.08.2015 at night.  On 16.08.2015, the victim and her father

informed to  their  Yuva  Sangha  that  both  the  accused  persons  tactfully
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called victim girl to Shankardev High School premises and outraged her

(victim) modesty at night there. On being called by the members of their

Yuva Sangha,  on 17.08.2015,  the accused persons confessed their  guilt

before them. The victim also held the accused person liable for the alleged

occurrence. They called police and handed over the accused persons to the

police.

17.   PW-8, Dr. Banani Sarma, (M.O.) stated that on 19.08.2015,

while  she  was  on  at  duty  at  N.L.  Civil  Hospital  and  on that  day,  she

examined victim (PW2) being escorted by WPC 169 Mamoni Hazarika at

11 A.M. The age of the girl was above 18 years and below 23 years at that

time (X-Ray 1299 dtd. 25/08/2015). On her examination of the girl, it does

not reveal any evidence of recent forceful sexual intercourse. The girl was

not pregnant and no injury was detected at the time of examination. 

18. PW-9, Sri Ajit Kumar Bhuyan, S/I of Police (I.O.), stated that

on 18.08.2015, he was on duty at Ghilamara P.S. and on that day one Dilip

Das  filed  an  ejahar  before  the  Ghilamara  P.S.  (GDE  No.-366)  and

registered as Ghilamara P.S. case No.58/15 u/s-342/376(D) IPC which was

received  by  him  as  O/C  concerned  and  he  took-up  the  charge  of

investigation.  During  investigation,  he  recorded  the  statement  of  the

witnesses.  He  brought  the  victim  girl  to  the  Court  for  recording  her

statement u/s-164 Cr.P.C.  He visited the place of occurrence and drew

sketch map of the place of occurrence, which is Ext.-4 sketch map, and

Ext.-4(1) is his signature. Thereafter, he has sent the victim for medical

examination  and  collected  medical  report.  He has  arrested  the  accused

persons  and  forwarded  them  to  judicial  custody.  On  completion  of

investigation,  he  submitted  Charge-sheet  against  accused  persons  u/s

342/376(D) IPC. Ext.5 is the charge sheet, submitted by him, and Ext.5(1)

is his signature thereon.  
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Appreciation of evidence:

Offence u/s- 376/34 of I.P.C.

Delay in F.I.R.

19. From the ejahar (Ext.1),  lodged by the informant Sri  Dilip

Das, father of the victim (PW-2), it is seen that the incident occurred on

15.8.2015,  at  about  5:00 p.m.  and the  FIR was lodged on 18.08.2015,

which was received at the Police Station on the same date, at about 12:29

p.m., thereby 3 (three) days delay occurred in lodging the ejahar.

The informant- Dilip Das (PW1) in the ejahar dated 18.08.15

stated that  on 17.08.2015 the  victim narrated about  the incident  to  her

family members and as such, the delay occurred in lodging the ejahar. 

The  victim (PW2),  stated  that  she,  at  first,  told  about  the

incident to her aunty namely, Junmoni Das on 16.08.2015, who reported

about the incident  to her  elder  sister  namely Nikhamoni  Das.  Her said

elder  sister  informed the matter  to  the  members  of  Yuba Sangha,  who

caught the accused Kushal first and then caught the other accused person.

On being informed, her father lodged the ejahar. 

It is thus, seen that the informant and the victim have been

able to properly explain the cause of 3 (three) days delay, in lodging the

ejahar. 

20. In this respect, a decision reported in AIR 2006 SC 3084 may

be referred, wherein at Para No.5, the Hon’ble Apex Court observed as

follows:-

“......  Thus,  delay  in  lodging  the  first
information report cannot be used a ritualistic formula
for  doubting the prosecution case  and discarding the
same  on  the  ground  of  delay  in  lodging  the  first
information report. Delay has the effect of putting the
Court on guard to search if any explanation has been
offered  for  the  delay  and,  if  offered,  whether  it  is
satisfactory.”
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21. Age of the victim girl.

     First of all, it is necessary to determine the age of the victim

(PW2) at the time of incident. In this regard, the victim girl (PW2) in her

statement recorded u/s- 164 of Cr.P.C. dtd.21.08.2015, stated that she is

aged about 17 years and studying in Basudev Shankardev Vidyalaya. She

(victim), during the trial, in the Court, on 18.02.2016, has stated her age to

be 18 years and appearing in H.S. final examination in that year.

The  M.O.  (PW8),  medically  examining  the  victim  on

19.08.2015 at about 11:00 a.m. found the age of the victim girl to be above

18 years and below 23 years. The M/O did not stated as to on what basis

she has opined that the age of the victim girl was between 18 to 23 years.

So, the medical opinion, given by the Doctor, relating to the age of the

victim is not reliable. On the other hand, the victim girl, in her deposition

recorded on 18.02.16 before the Court, has categorically stated her age to

be  18  years,  but  as  the  incident  occurred  on  15.08.2015,  prior  to  six

months from the date of her evidence in the Court, so at that time she was

below 18 years of age, a minor girl.

22. Section 375 IPC defines ‘Rape’ as follows-- A man is said to

commit “rape” if he-

(a) Penetrates his penis, to any extent, into the vagina, mouth,
urethra or anus of a woman or makes her to do so with him or
any other person; or 
(b) inserts, to any extent, any object or a part of the body, not
being  the  penis,  into  the  vagina,  the  urethra  or  anus  of  a
woman or makes her to do so with him or any other person; or
(c)  manipulates any part  of  the body of a woman so as to
cause penetration into the vagina, urethra, anus or any pat of
body of such woman or makes her to do so with him or any
other person; or
(d) applies his mouth to the vagina, anus, urethra of a woman
or  makes her to do so with him or any other person, 
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Under  the  circumstances  falling  under  any  of  the  following  seven
descriptions:-

First.- Against her will.
Secondly.- Without  her consent.
Thirdly.- With her consent when her consent has been obtained by

putting her or any person in whom she is interested, in fear of death or of
hurt.

Fourthly.- With her consent, when the man knows that he is not her
husband  and  that  her  consent  is  given  because  she  believes  that  he  is
another man to whom she is or believes herself to be lawfully married.

Fifthly.- With her consent when, at  the time of giving such consent,
by reason or unsoundness of mind or intoxication or the administration by
him personally  or  through  another  of  any  stupefying  or  unwholesome
substances,  she is unable to understand the nature and consequences of
that to which she gives consent.

Sixthly.- With or without her consent, when she is under eighteen
years of age.

Seventhly.- When she is  unable to communicate consent.

23. Describing the incident, the victim (PW2) stated that  on the

day of occurrence, i.e. 15.08.2015 at about 5:00 P.M., both of the accused

persons first called her over telephone to near to their Namghar in order to

introduce her with their friend Tutumoni and thereafter, both the accused

persons  by  gagging  her  mouth  took  her  to  Shankardev  High  School

through the jungle. At Shankardev High School, the accused persons by

closing the windows, laid their hands in her chest, accused Kushal first had

sexual intercourse with her and other accused laid his hands on her chest

and was gagging her mouth. Thereafter, the tall figure co- accused person

(Nitul Khanikar) had committed sexual intercourse with her. It is in her

evidence that the accused persons threatened her not to divulge the matter

to anyone,  otherwise to cut  her  and kept her  at  the said school for the

night.

24. During  cross,  the  victim  (PW2),  stated  that  the  accused

Kushal  is  known to  her  since  earlier.  She  also  stated  that  the  accused

persons committed sexual intercourse with her, on several times, over the
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night, as a result, she sustained injury in her private parts as well as in her

face.

25. In her statement recorded u/s- 164 of Cr.P.C., on 21.8.2015,

the victim girl (PW2), inter-alia, stated that on 15.8.15 at about 5:00 p.m.

the accused Kushal called her over telephone to Bamunia Namghar of their

village on the pretext of introducing her with their friend Tutumoni and till

3:00 p.m. they made her to wait there for Tutumoni and at 3:30 p.m. they

took her  to  Shankardev High  School.  At  Shankardev High  school,  the

accused  persons  by  closing  the  doors/  windows,  gagging  her  mouth,

removing her wearing apparels, laid her on the floor, they also removed

their clothes, putting their hands in her chest and whole body, both the

accused persons committed sexual intercourse on her over the night.

26. Thus, the victim (PW2), a minor girl, consistently stated that

on the day of occurrence, i.e. 15.8.2015 the accused persons took her to

Shankardev High School and on the night,  firstly, the accused Kushal

Khanikar  and thereafter,  the  other  co-  accused  Nitul  Khanikar by

laying  her  down,  removing  her  wearing  clothes  and  gagging  her

mouth, had committed forceful sexual intercourse with her on several

occasions over the night,  which squarely attracts the  Descriptions- 1st

and 2nd under Clause- (a) of Section 375 of IPC. 

     These facts have not been contradicted by the defence during

her lengthy cross- examination.

So, the sole testimony of the victim (PW2) to the effect that

both the accused persons,  at  Shankardev High School,  on the night  of

occurrence i.e. 15.08.2015, had committed forceful sexual intercourse with

her  on  several  occasions  over  the  night,  is  found  to  be  truthful  and

convincing.

In this context, a decided case, reported in 1973 Cr.L.J. 687

SC, may be referred, wherein the Hon’ble Apex Court held that-
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        “Even  if  there  has  been  only  one  solitary
witness,  the  conviction  cannot  be  said  to  be  bad
provided that evidence was considered to be truthful,
honest and acceptable.”

27. PW1, father of the victim, has fully supported the testimony

of the victim by saying that next day, he heard that the accused persons

outraged her modesty. He has proved the ejahar as Ext.1.

28. PW4,  an  independent  witness,  has  corroborated  the

prosecution case to the effect that on being asked, the victim girl told her

that  the  accused persons  did  sexual  intercourse  with  her.  In  cross,  she

(PW4) categorically stated that next day morning, the victim told her about

the incident. 

29.   The  M.O.  (PW8)  medically  examined  the  victim  on

19.08.2015, and the occurrence took place on 15.08.2015 as narrated in the

ejahar. The M.O. examined the victim after 4/ 5 days of the incident. In

such a situation, the M.O may not find any sign of rape and injury mark on

the victim and on this ground the prosecution case cannot be thrown out.

Extra- judicial confession. 

30. An extra- judicial confession made to one who is not a person

in authority  and which is  free from any  suspicion as  to  its  voluntary

character and has also a ring of truth in it is admissible in evidence and

carries  a  high  probative  value.  In  Madam Gopal  Kakkad  vs-  Naval

Dubey  (  1992  (Cr.)  598),  the  Apex  Court  held  that  extra-  judicial

confession, which is not obtained by coercion, promise of favour or false

hope,  etc.  and  is  plenary  in  character  and  voluntary  in  its  nature

acknowledging his guilt and made in presence of a body of persons, can be

relied on.

31. On scrutiny of evidence of Sri Amalendra Rajkhowa (PW3),

Secretary of Swarnapur Juva Sangha, it reveals that on 16.8.2017 in the
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evening the victim informed him about  the incident of  rape committed

upon  her  by  the  accused  persons.  He,  being  the  Secretary  of  the  said

Sangha, on 17.08.17, the members of the Juva Sangha and the local people

caught hold the accused persons and on being asked, the accused persons

had confessed their guilt before them.

In  cross,  this  witness  clearly  stated  that  police  came there

after the accused persons made their confessional statements.

       Likewise, PW5- Smti Dipti Chutia, PW6- Hemanta Das and

PW7- Bimola Chutia (both the members of the said Sangha), categorically

stated that the accused persons had confessed their guilt before them and

the victim also had held the accused persons responsible for the alleged

offence.

There is no evidence on record to show that PW3, PW5, PW6

and  PW7  are  biased  and  even  remotely  inimical  towards  the  accused

persons.

Thus, the testimonies of these four witnesses have lent full

corroboration to the prosecution case.

PW9 is the I/O, who has proved the Charge-sheet as Ext.5.

Offence u/s- 342/34 of IPC.

32. The victim (PW2) in her deposition categorically stated that

accused person after taking her away wrongfully confined her inside the

room at Shankardev high School for the night. 

Father of the victim (PW1) also clearly stated that on being

asked  his  victim  daughter  told  him  that  accused  person  wrongfully

confined her (victim) inside the room of Shankardev School.

Thus,  PW1 has  fully  supported  the  allegation  of  wrongful

confinement of her victim daughter by the accused persons.
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33. In  view  of  the  above  discussions,  it  is  found  that  the

prosecution has been able to prove its case u/s- 342/376/34 of IPC against

the accused persons beyond all reasonable doubts. Hence, the impugned

Judgment and order of conviction dtd. 15.12.2017 passed by the Ld. Trial

Court is hereby upheld. 

34.     In the result, the appeal is dismissed on contest, without cost.

35.     As the accused persons / appellants- Sri Kushal Khanikar and

Sri  Nitul  Khanikar have already been in the Jail  hajot to serve out  the

sentences as imposed by the Ld. Trial Court, hence, send a copy of this

Judgment and order to the District Jail, Lakhimpur, North Lakhimpur for

compliance.

36. Send back the LCR along with a copy of this Judgment to the

learned Lower Court.

37. The Case is disposed of accordingly.

Given under my hand and Seal of this Court on this 26 th day

of July, 2019. 

  

                     (P.C. Kalita)
              Addl. Sessions Judge (FTC),

                                   Lakhimpur, North Lakhimpur.
Dictated & Corrected by me:

(P.C. Kalita)
Addl. Sessions Judge, (FTC),
Lakhimpur, North Lakhimpur.

Transcribed & typed by me:
 Shri  D. Chetia, (Steno)

A P P E N D I X:
Prosecution witnesses:
PW.1, Sri Dilip Das 
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PW.2, the victim
PW.3, Sri Amalendra Rajkhowa
PW.4, Smt. Janaki Das
PW.5, Smt. Dipti Chutia, 
PW.6, Sri Hemanta Das
PW.7, Sri Bimola Chutia
PW.8, Dr. Banani Sarma, (M.O.) 
PW.9, Sri Ajit Kumar Bhuyan

Prosecution exhibits:
Ext.1- Ejahar
Ext.2- Statement u/s- 164 of Cr.P.C.
Ext.3- Medical report. 
Ext.4- Sketch map 
Ext.5- Charge sheet

Defence  witnesses:
Nil

Defence exhibits:
Nil

( P.C. Kalita)
Addl. Sessions Judge, (F.T.C),
Lakhimpur,  North  Lakhimpur.


