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IN THE COURT OF ADDITIONAL SESSIONS JUDGE (F.T.C),     
LAKHIMPUR, NORTH LAKHIMPUR. 

 P R E S E N T 
Sri P.C. Kalita, AJS, 
Additional Sessions Judge,(F.T.C), 
Lakhimpur, North Lakhimpur. 

Sessions Case No.176(NL)2016. 

(Arising out of G.R. Case No.2654/2015, u/s- 417/376 of I.P.C.) 

          State of Assam 
      -Versus- 
Sri Krishna Kamal Miri, …... Accused. 

 
 (Committed by Miss. S. Azaz, Ld. J.M.F.C., Lakhimpur, N.Lakhimpur.)

A P P E A R A N C E 
For the State  :  Mr. M.P. Hazarika, Ld. Addl. P.P. 
For the Accused  :  Mr. A. Borah,   Ld. Advocate.    

Date of evidence : 26.03.2018, 04.05.2018, 06.07.2018, 
                                           27.11.2018, 07.02.2019.
Argument heard on : 15.09.2018, 10.10.2018 and 10.07.2019.
Judgment delivered on : 10.07.2019.  

                                J  U  D  G  M  E  N  T 

1. The prosecution case, inter alia, in brief, is that informant

(victim) lodged an ejahar at the Bangalmora O.P. under Bihpuria P.S.

alleging that the accused person Sri Krishna Kamal Miri for last 10 years

by cheating her,  had established physical  relationship with her.  Some

days back prior to 29.12.2015 accused person promised to marry her in

presence of her parents, but has refused to marry her.
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2. On receipt of the ejahar, a case was registered vide Bihpuria

P.S.  Case  No.505/2015  u/s-  420/376  of  IPC  and  then  the  police

conducted  the  investigation  of  the  case  and  after  completion  of  the

investigation  submitted  charge-sheet  u/s-  417/376  of  IPC against  the

accused person Sri Krishna Kamal Miri.  

3. On appearance  of  the  accused  person  before  the  learned

Committal Court, the learned Magistrate after giving copy of the case to

him and notifying the learned Public Prosecutor committed the case to

the Court of Sessions. 

4. The case is received by this Court on transfer for disposal.

On appearance of the accused person before this Court and after hearing

both sides charges u/s- 417/376 of IPC are framed against him, the same

are read over and explained to him to which he has pleaded not guilty. 

5. During the trial the prosecution has examined as many as

9(nine) witnesses. After closure of the prosecution evidence, the accused

person is examined u/s 313 of CrPC. The pleas of the accused person are

of total denial and he has declined to adduce any defence evidence.

6. POINT FOR DETERMINATION:

(i) Whether the accused person on 29.12.2015 at village-
No.1  Bangalmora  Miri  Gaon  under  Bihpuria  P.S.,  cheated  the
informant- victim by deceiving her fraudulently (or dishonestly induced
her)  to  deliver  property,  namely-  illicit  relationship  with  him,  and
thereby  committed  an  offence  punishable  under  section  417  IPC,  as
alleged? 

(ii) Whether the accused person, on the same date, time and
place committed rape on the informant- victim, and thereby committed
an offence punishable under section 376 IPC, as alleged?  

 
DISCUSSIONS, DECISION & REASONS THEREOF:

7. I  have  carefully  perused  the  evidence  and  the  materials

available  in  the  case  record.  Heard  arguments  advanced  by  the  Ld.
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Advocates of both sides. Now, let us examine the evidence on record to

decide the case at hand. 

8. PW.1, Dr. Dimple Deori (M/O), stated that on 05.01.2016,

she was serving as Medical & Health Officer at N.L.C.H. and on that

day at about 01:30 p.m., she medically examined the informant- victim

(P.W.2), D/o- Sri Ajudhya Pawe, R/o- No.1 Bangalmora Miri Gaon, P.S.-

Bihpuria after being escorted and indentified by 706/ Baijayanti Deori

and  in  presence  of  Pranita  Baruah,  4th Grade  employee  and  on

examination, she found as follows:-

Relevant  Medical  History :-  The  girl  has  been  in  love

affair with the Krishna Kamal Miri (26 years),  male, of same village

with sexual relation since 10 years. Afterwards the boy-friend went to

marry another girl, then she gave the police case. No history of assault.

No history of abortion.

Findings of medical examination: 

Identification mark :- A black mole on left face.

Height & weight were 4 ft. 5 inches and 60 kg respectively.

General  configuration  was  healthy.  Teeth  13/14  (stained)  in  number.

Breast well developed. Auxiliary and pubic hair present. Vulva, vagina

were normal. Hymen not found and uterus was normal.

Laboratory  examination  for  spermatozoa  detection:-  No

spermatozoa seen, as per examination done at N.L.C.H. On 06.01.2016.

External injury was not found.

Opinion:- As per medical examination of the above girl, she

found  no  recent  sign  of  any  sexual  activity,  no  external  injury,  no

spermatozoa on NLCH Lab report and the age of the girl could not be

ascertain, as age determination report was not available.

Ext.1  is  the  medical  report  and Ext.1(1)  is  her  signature

thereon.
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9. PW.2, informant- victim, stated that Ext.2 is her ejahar and

Ext.2(1) is her signature thereon. She knows the accused person, who is

a battalion employee. For last 10 years, she had love affairs with the

accused person. One day, in the month of October, 2009 accused person

came to her residence and taking advantage of absence of her family

members  at  home,  with  a  false  representation,  forcefully  committed

sexual  intercourse  with  her.  In  the  month  of  September,  2015,  the

accused person came to her  residence and promised to  marry her.  In

December,  2015,  the  accused  person,  again,  came  to  her  house  and

promised to marry her in presence of her parents and herself. From the

month of September, 2015, the accused person stopped to keep contact

with  her.  Later  on,  she  heard  that  the  accused  person  is  making

arrangement to marry another woman. On 20.09.2015 accused person

came to her residence and when she asked him, whether he had given

assurance to marry another woman, leaving to marry her, to which the

accused person replied ‘no’ and gave assurance to marry her.  But till

date the accused person has not  married her.  For this,  she lodged an

ejahar. Ext.3 is her statement recorded u/s 164 Cr.P.C. and Ext.3(1) and

Ext.3(2) are her signatures thereon. At the time of occurrence, she was

22 years old.

10. PW.3,  Ayodhya  Pawe,  father  of  the  informant-  victim,

stated that he knows the accused person. He knows that accused person

had loved his daughter. He used to reside outside home in connection

with his service and when he came to his residence, he often found the

accused person at his home. Accused person used to come to his house

to talk with his daughter.  If  he asked the accused person whether he

would marry his daughter then the accused person replied that he would

marry her as soon as his house is completed. Accused person sometimes
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used to stay inside the room of his house with her victim- daughter, and

so there might have occurred physical relationship between them. Later

on,  being  asked,  his  daughter  told  him  that  the  accused  person

committed sexual intercourse with her with a promise to marry her, but

the accused person did not marry his daughter.

11. PW4,  Smti.  Trishna  Pawe,  stated  that  informant  is  her

daughter. She knows the accused person. There was love affairs between

her victim- daughter and the accused person for last 10 years. Accused

person  came  to  her  residence  to  meet  her  victim-  daughter.  She

sometimes saw the  accused person doing sexual  intercourse  with her

victim- daughter. The accused person promised to marry her daughter.

While her victim- daughter asked the accused person to get marry her,

then the accused person replied that he would marry her after completion

of construction works of his house. But after completion of construction

work of the house of the accused person,  the accused person did not

marry  her  daughter.  Then,  they  asked  the  accused  person  about  the

marriage, who stated that he has no bed to stay at home and he has to ask

his  father.  But  the  accused  person  did  not  marry  her  daughter,  and

thereby cheated her. On being asked, her daughter told her (P.W.4) that

the  accused  person  committed  sexual  intercourse  with  her  with  a

promise to marry her.

12.        PW.5, Smti. Rajaswari Pawe, elder sister of the informant-

victim, stated that she knows the accused person. The accused person

loved the informant- victim for last 10 years. The accused person used to

come to their residence and stayed with the victim girl.  For this,  her

family members asked the accused person to get marry the informant-

victim. The accused person has been delaying to marry the victim girl

assuring that he would marry her.
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13. PW6, Nilotpal Pawe, elder brother of the informant- victim,

stated that he knows the accused person, who is his school friend. The

accused person sometimes used to come at his residence and has been

delaying to get marry his sister. One day, his parents asked the accused

person about marrying the victim, but the accused person wanted to go

without  saying  anything.  Then  they  met  together  and  discussed  the

matter, but the matter was not resolved.

14. P.W.7, Pawan Kumar Pawe, stated that informant- victim is

his relative sister. He knows the accused person. The incident took place

about 3 years back. He saw the accused person, who used to come to the

house of informant- victim. From the villagers, he came to know that

there was love affairs between the informant- victim and the accused

person for last 9/10 years. Later on, the accused person stopped coming

to the house of informant- victim. One day, at day time, the father of the

informant-  victim called the accused person at  his residence and also

called him to discuss about the marriage between the accused person and

the informant, but the matter was not resolved. 

15. P.W.8, Smti. Khirumoni Pawe, stated that informant- victim

is her sister-in-law (Nanad). She knows the accused person who loved

the informant- victim. The accused person giving assurance to marry the

informant- victim, did not marry her. There was discussion to settle the

matter, but no settlement was arrived at.

 16. P.W.9, Sri Nabajit Nath, S.I. of Police (I/O), stated that on

29.12.2015, he was serving as i/c at Bangalmora O.P. under Bihpuria

P.S. and on that day, informant- victim lodged an ejahar at the said O.P.

and on receipt of the ejahar, he made G.D. Entry No.440 dtd. 29.12.2015

and forwarded the same to the O/C, Bihpuria P.S. for registering a case

under proper section of law and thereafter, the then O/C of Bihpuria P.S.,

Sri Dhaneswar Das registered a case vide Bihpuria P.S. Case No.505/15
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u/s- 423/376 of I.P.C. and entrusted him to investigate into the case and

after  taking  the  charge  of  investigation,  he  visited  the  place  of

occurrence,  examined  the  informant/victim  at  the  police  O.P.  and

recorded  her  statement  u/s-  161  Cr.P.C  and  he  also  recorded  the

statements of other witnesses and he prepared a rough sketch map of the

place of occurrence vide Ext.5 and Ext.5(1) is his signature thereon and

he sent the victim girl to the Doctor for her medical examination and

thereafter,  collected  the  report  from  the  concerned  Doctor  and  he

brought the victim girl to the Hon’ble Court for recording her statement

u/s- 164 Cr.P.C. He arrested the accused person Sri Krishna Kamal Miri

and forwarded him to the Hon’ble Court  and after  completion of  his

investigation and finding sufficient materials against the accused person

for  his  involvement  in  the  commission  of  the  alleged  offence,  he

submitted  the  charge-sheet  u/s  420/376  of  IPC  against  the  accused

person.  Ext.6  is  the  said  charge-sheet  and  Ext.6(1)  is  his  signature

thereon. 

Appreciation of evidence:
            (Rape u/s 376 of I.P.C.)

17. It is not in dispute that the victim (P.W.2) is a major, above

18 years, on the date of occurrence i.e. on 29.12.2015. 

It  is  also  not  in  dispute  that  the  victim (PW-2)  and  the

accused had love affairs for last 10 years.

The deposition of the victim (P.W.2) is that one day, in the

month  of  October,  2009,  accused  person  came  to  her  residence  and

taking  advantage  of  absence  of  her  family  members  at  home  by

inducing, committed forceful sexual intercourse with her. 

During cross-examination (P.W.2) admitted that  she could
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not say on which date accused person committed sexual intercourse with

her, she did not state the said fact in the ejahar or before police u/s 161

Cr.P.C. statement and before the Magistrate in her statement recorded u/s

164 Cr.P.C. Accused person was a friend of her elder brother Nilotpal

Pawe (P.W.6) and as such there was good relationship between the two

families.

18. In  her  statement  recorded  u/s  164  Cr.P.C.,  the  victim

(P.W.2),  inter  alia,  stated  that  she  had  love  affairs  with  the  accused

person for last 10 years and on the pretext of such love affairs, accused

person  taking  advantage  of  absence  of  her  family  members,  had

committed forceful sexual intercourse with her for several times. From

reliable sources, she came to know that the accused person arranged to

marry another woman.

19. The victim (P.W.2) in the ejahar (Ext.2), in her statement

recorded u/s 164 Cr.P.C. (Ext.3) and in her deposition before the Court

as P.W.2 has failed to state specifically the date, time and place regarding

the commission of sexual intercourse on her by the accused. The specific

date, time and place are the basic requirements in a criminal case, more

particularly in a serious offence like rape, but these facts have not been

established by the prosecution in the present case, which creates doubts

in the prosecution case. The victim has also failed to give the description

as to what kind of force the accused person used upon her at the time of

committing rape.

20. Besides, as per her (victim) statement recorded u/s- 164 of

Cr.P.C.,  the  accused person did  sexual  intercourse  on her  for  several

times, but in the court she deposed that the accused person had sexual

intercourse with her only one day.

Thus,  the victim herself  has made different  statements at

different point of time, regarding acts of commission of rape upon her by
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the accused person.

21. P.W.1 is  Medical Officer (M/O). According to her (M/O),

there was no sign of sexual activity, external injury and spermatozoa on

the victim (P.W.2). Thus, the Medical Officer does not support at all the

allegation of rape.

22. P.W.3 (hearsay witness) and P.W.4, are parents of the victim

(P.W.2). P.W.4 (mother of the victim), stated that she saw the accused

person  committing  sexual  intercourse  with  the  victim,  but  in  cross-

examination she admitted that she did not state before the police that the

accused  person  had  sexual  intercourse  with  her  victim daughter.  So,

omission to state this material fact in the first instance before the I/O

amounts  to  contradiction,  which  is  fatal  and  creates  doubt  on  the

prosecution case.

23. P.W.5,  P.W.6,  P.W.7  and  P.W.9  in  their  respective

depositions  nowhere  stated  that  the  accused  person  had  sexual

intercourse with the victim (P.W.2).

21. P.W.9 is the I/O, who did not seize anything in connection

with this case.

24.            Even for the sake of argument, it is presumed that accused

person had committed sexual intercourse on the victim (P.W.2), but that

was  a  consensual  sex  between  the  parties,  who  had  developed  love

affairs for last 10 years.

(Offence U/s- 417 of I.P.C.)

25. P.W.2, informant- victim, stated that one day, in the month

of October, 2009 the accused person, taking advantage of absence of her

family members at home, by inducing her, committed forceful sexual

intercourse with her. She had love affairs with the accused person for

last 10 years. 
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In  cross-examination,  she  (victim)  stated  that  she  heard

from the  other  people  that  the  accused  person  would  marry  another

woman. She also stated that she believing upon other people, lodged the

ejahar against the accused person that the accused person had cheated

her.

The victim (P.W.2) in her deposition nowhere stated that the

accused person with  a  false  representation  of  marrying her,  did  such

sexual intercourse with her. Rather, the victim in her cross has made it

clear that she did not hear that the accused person refused to marry her.

26. P.W.3  and  P.W.4  both  are  parents  of  the  victim (P.W.2).

They in their depositions nowhere stated that the accused person with a

false promise to marry their daughter,  did sexual intercourse with her

(P.W.2).

25. P.W.5,  P.W.6,  P.W.7,  P.W.8 and P.W.9 do not support  the

allegation of cheating by the accused person to the victim (P.W.2).

27. In  view  of  the  above  discussions  and  considering  all

aspects, I hold that the prosecution has failed to prove the case u/s- 

417/376 of IPC against the accused person beyond all reasonable doubt.

Hence, I acquit him from the said offence on benefit of doubts. 

 The accused person is set at liberty forthwith and his bail

bonds shall remain in force for another 6(six) months from today.

The case is disposed of accordingly.

            Given under my hand and seal of this Court on this the 10th

day of July, 2019. 

                      (P.C. Kalita) 
              Addl. Sessions Judge (FTC),

                                   Lakhimpur, North Lakhimpur. 
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Dictated & Corrected by me: 

(P.C. Kalita) 
Addl. Sessions Judge (FTC), 
Lakhimpur, North Lakhimpur. 

Transcribed & typed by me: 
 Sri Manish Kumar, Steno.

A P P E N D I X: 
Prosecution witnesses: 
PW.1, Dr. Dimple Deori (M/O)
PW.2, Smti. Manashi Pawe (informat- victim)
PW.3, Ayodhya Pawe
PW4, Smti. Trishna Pawe
PW.5, Smti Rajeswari Pawe
PW6,  Nilotpal Pawe
PW7, Pawan Kumar Pawe
PW8, Smti. Khirumoni Pawe
PW9,  Sri Nabajit Nath (I/O)

Prosecution exhibits: 
Ext.1- Medical report. 
Ext.2- Ejahar 
Ext.3- Statement.
Ext.4- Inquest report 
Ext.5 – Sketch map.
Ext.6-  Chare-sheet

Defence  witnesses:
Nil. 

Defence exhibits:
Nil 

( P.C. Kalita) 
Addl. Sessions Judge, (F.T.C), 
Lakhimpur,  North  Lakhimpur.


