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IN THE COURT OF ADDITIONAL SESSIONS JUDGE (F.T.C),
LAKHIMPUR, NORTH LAKHIMPUR.

 P R E S E N T 
Sri P.C. Kalita, A.J.S.,
Additional Sessions Judge (F.T.C.),
Lakhimpur, North Lakhimpur.

Criminal Appeal No.34(4)2017.

                   
P A R T I E S 

Md. Tamizur Rahman, : Appellant.
-Versus-

The State of Assam : Respondent.

A P P E A R A N C E
For the Appellant  :  Mr. D. Nath, Ld. Advocate.    
For the State/respondent :  Mr. M.P. Hazarika, Ld. Addl. P.P.

Argument heard on  : 29.11.2018, 18.12.2018, 
   09.01.2019, 22.01.2019, 11.06.2019.

Judgment delivered on  :  11.06.2019.

                                      J  U  D  G  M  E  N  T:

1. This appeal has been preferred by the appellant against the

Judgment  and  order  of  conviction  dated  04.10.2017  passed  by  the

learned  Addl.  Chief  Judicial  Magistrate,  Lakhimpur  at  North

Lakhimpur  in  G.R.  Case  No.1024/12 convicting  and sentencing  the

accused/ appellant to pay a fine of Rs.1,000/- (Rupees one thousand)

only, i/d to undergo S.I. for 1(one) month u/s- 323 of I.P.C.

2. The  prosecution  case,  inter-alia,  in  brief,  is  that  on

26.7.2012  informant  Md.  Azimuddin  Ahmed  lodged  an  ejahar  at

Panigaon P.S. alleging that on 25.07.2012 at about 5:30 p.m. while his

elder brother namely, Md. Hamid Ali was proceeding to the Ranchali
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weekly market taking Rs.10,000/- for making payment of the same to

the respective vendors and while his said elder brother reached near the

market, he saw the accused person Md. Tamijur Rahman @ Saru Police

and some other persons assaulting his nephew and at that time, when

his  elder  brother  Hamid  Ali  tried  to  resist  the  assault,  the  accused

person gave a blow with a stick on the head of his said elder brother,

but as his elder brother raised his hands, the blow had fallen upon his

right hand causing fracture on it. Thereafter, the accused person pressed

on  the  neck  laying  his  brother  on  the  ground,  but  as  many  people

gathered at the place of occurrence, his elder brother was rescued from

the  accused  person.  During  the  said  incident,  his  elder  brother  lost

Rs.10,500/-  and one mobile phone. Thereafter, his injured elder brother

was admitted in the hospital for his medical treatment.

3.  On the basis of said ejahar,  a case was registered vide

Panigaon  P.S.  Case  No.48/2012  u/s-  323/326  of  IPC  and  then,  the

police started investigation into it. On completion of the investigation

of  the  case,  police  submitted  the  charge-sheet  against  the  accused

persons Tamizur Rahman @ Saru Police u/s- 341/294 of I.P.C.

4. On appearance of the accused person, the Ld. Trial Court

read over and explained the particulars of offences u/s-341/294 of IPC

to  the  accused  person,  to  which  they  pleaded  not  guilty.  But,

subsequently,  during the stage of  trial,  the charges had been altered

finding materials u/s-  341/294/323 of IPC and the particulars of the

offences  under  the  aforesaid  Sections  of  IPC  are  read  over  and

explained to the accused person to which he had pleaded not guilty.  

5. During the trial, the prosecution has examined as many as

6(six)  witnesses.  After  the  closure  of  the  prosecution  evidence,  the

accused person is examined u/s- 313 of IPC. The pleas of the accused

person are of total denial and he has declined to adduce any defence
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evidence. 

6. The Ld. Trial Court upon perusal of the case record and

after  hearing  the  arguments  of  both  sides,  passed  the  impugned

judgment and order convicting and sentencing the appellant/ accused

person Md. Tamizur Rahman as aforesaid.

7. On being  aggrieved  and  dissatisfied  with  the  Judgment

and  order  of  conviction  passed  by  the  Ld.  Trial  Court,  the  present

appeal has been preferred by the appellant on the following grounds:-

(i) That, the impugned Judgment and order of conviction

passed by the Ld. Trial Court is erred in law and facts.

(ii) That, the Ld. Trial Court has failed to appreciate the

entire evidence on record in its proper perspective manner and the Ld.

Trial Court was harsh in passing the impugned  Judgment and order

against the accused/ appellant.

(iii)  That,  the  Ld.  Trial  Court  has  failed  to  apply  its

judicious mind in passing the impugned Judgment and order as well as

failed to discuss the vital point of two days delay in lodging the ejahar

and thereby has come to a wrong findings.

(iv) That, the Ld. Trial Court has ignored the fact of major

contradictions  and  discrepancies  in  the  evidence  of  prosecution

witnesses.

8. Ld. Advocate for the appellant submits that this is a false

case, there are major contradictions and discrepancies in the evidence

of the prosecution witnesses and there is no any explanation regarding

the two days delay in lodging the ejahar.

On the contrary, Ld. Addl. P.P. strenuously argued that the

Ld.  Trial  Court  has  rightly  arrived  at  the  decision  and  hence,  the

impugned Judgment and order of conviction needs no interference by

this Court.



4

9. On the backdrop of foregoing arguments advanced by the

Ld. Counsels of both sides, now let us have a scrutiny on the evidence

on record, on the basis of which the Ld. Trial Court has recorded the

conviction.

DISCUSSIONS, DECISION & REASONS THEREOF:

10. PW1,  Md.  Alimuddin  Ahmed  (informant),  stated  that

Ext.1 is the ejahar lodged by him and Ext.1(1) is his signature thereon.

The occurrence took place one day, during the month of Ramjan, 2012

at Rangchali bazar. On that day, when his elder brother Hamid Ali had

gone to the bazar, the accused person rebuked his brother with some

obscene words and started to assault him with a lathi causing injury on

his hand. Thereafter, his elder brother had fallen down on the ground.

He  further  stated  that  he  himself  saw  the  said  incident.  After  the

incident he took his injured elder brother to the hospital with the help

of police. His elder brother sustained injury on his hands.

11. PW2, Md. Hamid Ali (injured), stated that the informant is

his  younger  brother.  He  knows the  accused  person.  The occurrence

took place during the Ramjan month in the year 2012 at about 4:30

p.m. at Rangchali bazar. On that day, when he went to the market, he

saw the accused person was assaulting one of his nephew and when he

asked the accused, the accused person attempted to assault him with a

piece of bamboo on his head, but as he tried to save himself from such

assault, said blows had fallen on his body and thereafter, and then the

accused had gone away from that place. Due to such assault  by the

accused person he became unconscious. His younger brother lodged an

ejahar. Police got him medically examined and recorded his statement.

12. PW3,  Nur  Mohammad,  stated  that  he  knows  both  the

parties.  One  day,  about  3/  4  years  back,  he  heard  that  the  accused
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person had assaulted Hamid Ali and thereafter, the public had assaulted

the accused person in the market. Other than this, he knows nothing

about the alleged incident.

13. PW4,  Md  Kuddus  Ali  (younger  brother  of  informant),

stated that he knows the accused person. One day, about 4 years back,

while he was at Mosque, he came to know that the accused Tamijur had

assaulted  his  elder  brother  Hamid  in  the  market  and  thereafter,  the

public present in the market had assaulted the accused person.

14. PW5, Md. Aminul Haque, stated that he does not know the

informant. He knows the accused person. He knows nothing about the

incident. He only heard that one day, about 3/ 4 years back, quarrel had

taken  place  between  the  accused  Tamizur  and  some  people  of  the

market.

15. PW6, Md. Aftabuddin Ahmed, stated that he knows both

the parties. He does not know anything about the alleged incident.

      

Appreciation of evidence:

Offence u/s- 323 of I.P.C.

16. PW1 (informant)  Md.  Ajimuddin,  brother of  the injured

Hamid Ali (PW2), in cross, admitted that he lodged the ejahar (Ext.1)

on 27.7.2012, and there was two days delay in lodging the F.I.R., but he

has not stated the cause of delay in lodging the ejahar. Thus, the delay

of  two  days  occurring  in  lodging  the  ejahar,  as  admitted  by  the

informant, without giving any explanation to that effect, is fatal which

creates doubt on the prosecution case.

17. Describing  the  incident,  Md.  Hamid  Ali  (PW2),  the

injured,  stated  that  the  accused  person  was  assaulting  one  of  his

nephew and when he asked the accused, the accused person attempted

to assault him with a piece of bamboo on his head, but as he tried to
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save himself from such assault, said blows had fallen on his body, as a

result, he became unconscious.

In cross, he (PW2) stated that he could not remember the

date of the incident, and the name of his nephew was Safiqul Rahman.  

18.    On a careful scrutiny of the aforesaid evidence of PW2, it

is seen that he (PW2) has failed to state specifically as to on which part

of his body the accused person inflicted the lathi blow and what kind of

injury he had sustained. On the other hand, PW1, elder brother of the

injured (PW2), who claims to be an eye witness of the alleged incident,

stated that the accused person assaulted the injured on his (PW2) hand.

Thus,  both the witnesses have made contradictory statement to each

other  on  this  material  point,  i.e.  assaulting  part  on  the  body of  the

injured. 

19. As per version of the injured (PW2), the incident, initially

started with the assaulting of one of the nephew of the injured, whose

name is Sofiqul as stated in his (PW2) cross. But, the prosecution has

failed to examine said Safiqul Rahman, nephew of the injured,  who

was a vital witness in the instant case. Non- examination of said Safiqul

Rahman, a material witness by the prosecution, makes the prosecution

case doubtful.

20. PW1 (informant)  and PW2 (injured) are  the brothers  in

relationship. Both PW1 and PW2, in their cross, admitted that for the

same incident, the accused person had also filed a case against them,

being G.R. Case No.1023/12, u/s- 147/148/448/354/326/34 of IPC.

21. PW3, PW4 (brother of the informant), PW5 and PW6 all

are hearsay witnesses. They have not stated in their respective evidence

as from whom they heard about the alleged incident of assault. Thus,

these witnesses do not support at all the prosecution case.

Besides, the prosecution has failed to examine the medical
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officer (M.O) and the investigating officer (I.O) to prove its case, who

are also important witnesses in the present case.

22. Now,  coming  to  the  law  points  in  regard  to  the

commission of hurt.

Section- 319, IPC defines ‘hurt’ as – “whoever causes

bodily  pain,  disease  or infirmity  to  any  person  is  said  to  cause

hurt.”

So,  in  order  to  constitute  an  offence  of  ‘hurt’,  the

prosecution  must  prove  that  the  accused person  voluntarily  caused

bodily pain, diseases or infirmity to the victim- injured.

23. The  alleged  victim  (PW2)  in  his  deposition  stated  that

when the accused gave him a lathi blow on the head, he (PW2) tried to

safe him and then the said blow had fallen in his body. It ha s already

been stated  that  the  injured  has  failed to  state  specifically  as  to  on

which  part  of  his  body  the  lathi  blow  had  fallen.  Though  the

prosecution  has  not  examined  the  M.O.,  but  the  medical  certificate

available in the case record shows that he (M/O) found no sign of fresh

injury  on  the  person  of  the  injured  (PW2),  who  was  examined  on

30.07.2012, after five days of the incident i.e. on 25.7.2012 without any

case reference.  The injured in his deposition nowhere stated that  he

sustained  any bodily  pain,  disease  or  infirmity  on his  person,  more

particularly on which part of his body that the accused inflicted the

lathi  blow. On the other  hand,  PW1, an eye witness,  stated that  the

accused gave lathi blow on the hand of his injured brother (PW2), a

contradictory version to that of the injured (PW2).

24. In  view  of  the  above  discussions,  it  is  found  that  the

prosecution  has  failed  to  prove  its  case  u/s  323 of  IPC against  the

accused  person  beyond  all  reasonable  doubts.  Hence,  the  impugned
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Judgment and order of conviction dtd. 04.10.2017 passed by the Ld.

Trial Court is hereby set aside.       

25.      In  the result,  the  appeal  is  allowed,  on contest,  without

cost.

26. The accused/appellant  is  set  at  liberty forthwith and his

bail bond shall remain in force for another six months from today.

27. Send back the LCR along with a copy of this Judgment to

the learned Lower Court.

28. The Case is disposed of accordingly.

Given under my hand and Seal of this Court on this 11 th

day of June, 2019. 

  

                     (P.C. Kalita)
              Addl. Sessions Judge, (FTC),

                                   Lakhimpur, North Lakhimpur.
Dictated & Corrected by me:

(P.C. Kalita)
Addl. Sessions Judge, (FTC),
Lakhimpur, North Lakhimpur.

Transcribed & typed by me:
 Shri  D. Chetia, (Steno)

A P P E N D I X:
Prosecution witnesses:
PW1, Md. Alimuddin Ahmed 
PW2, Md. Hamid Ali 
PW3, Nur Mohammad
PW4, Md Kuddus Ali 
PW5, Md. Aminul Haque, 
PW6, Md. Aftabuddin Ahmed
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Prosecution exhibits:
Ext.1- Ejahar

Defence  witnesses:
Nil

Defence exhibits:
Nil

( P.C. Kalita)
Addl. Sessions Judge, (F.T.C),
Lakhimpur,  North  Lakhimpur.


