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IN THE COURT OF ADDITIONAL SESSIONS JUDGE (F.T.C),
LAKHIMPUR, NORTH LAKHIMPUR. 

 P R E S E N T 
Sri P.C. Kalita, AJS, 
Additional Sessions Judge,(F.T.C), 
Lakhimpur, North Lakhimpur. 

Sessions Case No.116(NL)2018. 
U/s- 376 of I.P.C. 

(Arising out of G.R. Case No.691/2018)

          State of Assam 
      -Versus- 
Sri Haren Borah,   …... Accused. 

(Committed by Ld. C.J.M., Lakhimpur, North Lakhimpur.)
 

A P P E A R A N C E 
For the State  :  Mr. M.P. Hazarika, Ld. Addl. P.P. 
For the Accused  :  Mr. N. Phukan, Ld. Advocate.    

Date of evidence : 28.06.2018, 12.07.2018, 02.08.2018,
                     28.09.2018, 17.11.2018.

Argument heard on : 27.02.2019, 25.03.2019, 22.04.2019,
  04.05.2019.

Judgment delivered on : 17.05.2019.  

                                J  U  D  G  M  E  N  T 

1. The prosecution case, as reflected in the ejahar, in brief, is

that  on  28.3.2018,  informant  i.e.  the  victim  lodged  an  ejahar  at

Bihpuria P.S. alleging that on 27.03.2018 at about 7:30 p.m. while she

was cooking rice in her house, the accused person namely, Sri Heren
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Borah, who is her co-villager, unlawfully entered into her house taking

the advantage of absence of her husband and committed rape on her.

2. On  receipt  of  the  ejahar,  a  case  was  registered  vide

Bihpuria P.S. Case No.145/2018 dtd.28.3.2018 u/s-376 of IPC and then

the police conducted the investigation of the case and after completion

of the investigation submitted charge-sheet u/s- 376 of IPC against the

accused person namely, Sri Haren Borah.

3. On appearance of the accused person before the learned

Committal Court, the learned Magistrate after giving copies of the case

to them and notifying the learned Public Prosecutor committed the case

to the Court of Sessions. 

4. The case is received by this Court on transfer for disposal.

On  appearance  of  the  accused  person  before  this  Court  and  after

hearing both sides a charge under section- 376 of IPC is framed against

them, the same is  read over  and explained to  him to which he has

pleaded not guilty. 

5. During trial prosecution has examined as many as 8(eight)

witnesses. After closure of the prosecution evidence the accused person

is examined u/s- 313 of the Cr.P.C. The pleas of the accused person are

of total denial and he has declined to adduce any defence evidence.

6. POINT FOR DETERMINATION:

(i) Whether the accused person on or about 27.03.2018 at
about 7:30 p.m. at village No.2 Motiya under Bihpuria P.S. committed
rape on the informant i.e. the prosecutrix inside her kitchen, while she
was  alone  in  her  house,  and  thereby  committed  offence  punishable
under Section 376 of IPC, as alleged?

 
DISCUSSIONS, DECISION & REASONS THEREOF:

7. I  have carefully  perused the evidence  and the materials



3

available  in  the  case  record.  Heard  arguments  advanced  by the  Ld.

Advocates of both sides. Now, let us examine the evidence on record to

decide the case at hand. 

8. PW.1,  Sri  Krishna  Borah,  stated  that  he  knows  the

informant and the accused person.  He also knows one Gopal, who is a

relative of the informant. One day, about 3 months back he saw the

accused person taking by police after arresting him in connection with

a case relating to girl.  On visiting the place of occurrence by police, he

came  to  know that  the  accused  person  had  committed  rape  on  the

victim. At this stage the prosecution has declared hostile this witness.

9. PW.2, the victim cum informant, stated that Ext.1 is the

ejahar lodged by her and Ext.1(1) is her signature thereon. She knows

the  accused  person.  She  has  a  temporary  kitchen  house  in  their

courtyard. The occurrence took place about 3 months back, at about

7:30 p.m. while she was preparing food in her kitchen house. At that

time, the accused person coming from the back side, gagged her mouth,

laid down her on the ground and committed rape on her and thereafter,

the accused person had gone away.  The accused person is  a distant

relative of them. At the alleged time, the examination of her daughter

was going on and for that reason, she did not raise hue and cry. On

return of her husband to the house, she disclosed before him about the

alleged act of the accused person. The police recorded her statement

and also produced her before the Court for recording her statement.

Ext.2 is her statement recorded u/s- 164 of Cr.P.C. and Ext.2(1) to 2(4)

are her signatures thereon.

10. PW.3, Sri Gopal Saikia (husband of informant), stated he

knows the accused person. The occurrence took place about 3 months

back. One day, at about 8:30 p.m. after closing his shop, he returned

home and at that time, his wife disclosed before him by crying that on
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that  day,  in  between  7:30  –  8:00  p.m.,  the  accused  person  had

committed rape on her inside their temporary kitchen, by gagging her

mouth. The police recorded his statement. He is a diabetic patient.

11. PW.4, Smti Konmai Saikia (maternal aunt of the accused),

stated that he knows the informant. She does not know anything about

the alleged incident. She also does not know as to why the informant

has lodged case against the accused person.

12. PW.5, Sri Dilip Borah, stated that he knows the informant,

who is his sister-in-law in relation. The accused person is his relative

elder brother. One day, about 3 months back, the police arrested the

accused person. Subsequently, he heard that the informant had lodged

one rape case against the accused person. 

13.    PW-6, Dr. (Mrs) Maisena Bailung (M/O), stated that on

30.03.2018, she was serving as Medical and Health Officer at North

Lakhimpur Civil Hospital in OPD and on that day at about 12.45 p.m.,

in reference to Bihpuria P.S. Case No. 145/18, u/s 376 IPC, as per OPD

Regd. No. 9290/18,   she medically examined the victim woman, W/o-

Sri Gopal Saikia, R/o- 2 No. Motia, P.S.- Bihpuria, after being escorted

and identified by WPC- Smti Amila Boro  and in presence of  Smti

Anju, 4th Grade of N.L. Civil Hospital and on examination I found as

follows:-

Relevant Medical  History:-  The woman gave statement

that on 27.03.2018 at about 7.30 PM, the accused Horen Borah of same

village of her house raped on her at her own house. 

Findings of medical examination: 

Identification  mark  :-  Mole  over  upper  lip.  Height  &

weight, 4 ft. 8 inches and 40 kg respectively. General configuration is

average.  Teeth  are  31  Nos.,  breast  well  developed.  Auxiliary  hair

positive and pubic hair positive. Vulva well developed, no injury seen.
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Vagina well developed, no injury seen.

 Laboratory examination for spermatozoa detection:- No spermatozoa

seen (Slide No.76, dtd. 31.03.2018 of NLCH).

No any external injury found.

Opinion:- Neither any sign of rape nor any violence has

been seen over her body as well as  private parts of the victim.

Ext.3 is her medical report and Ext.3(1) is her signature

thereon. 

14. PW7, Sri Tez Bahadur Gurung, ASI of Police (I/O), stated

that on 28.03.2018, he was working as ASI at Bihpuria P.S. and on that

day, at about 11:30 a.m., the informant lodged an ejahar at the said P.S.

which was registered by the then O/C of Bihpuria P.S. Sri Jogesh Deb

Goswami vide Bihpuria P.S. Case No.145/18, u/s- 376 of IPC. Ext.3 is

the form of FIR and Ext.3(1) is the signature of the said O/C Jogesh

Deb Goswami,  who entrusted  him to  investigate  into  the  case.  He

recorded the statement of the informant/ victim and her husband Sri

Gopal  Saikia  u/s-  161 of  Cr.P.C.  Thereafter,  he  visited  the place  of

occurrence and prepared a rough sketch map of the place of occurrence.

He  also  recorded  the  statements  of  other  witnesses,  who  were

acquainted with the fact  of  the case.  He sent  the victim woman for

medical examination and afterwards, he collected report thereof. The

victim was produced before the Court for recording her statement u/s-

164 of Cr.P.C.  Finding sufficient materials against the accused person

Haren Borah, he arrested him and produced before the Hon’ble Court.

After completion of his preliminary investigation, he handed over the

Case Diary to the then O/C of Bihpuria P.S. Ext.4 is the sketch map of

the place of occurrence prepared by him and Ext.4(1) is his signature

thereon.

15. PW8,  Sri  Kameswar  Deka,  S/I  of  Police  (another  I/O),
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stated that On 15.4.2018, he was serving as second officer at Bihpuria

P.S. and on that day, the O/C of Bihpuria P.S. entrusted him to conduct

the  remaining  part  of  investigation  of  the  case  in  connection  with

Bihpuria P.S. case No. 145/18 u/s- 376 of IPC, which was preliminarily

investigated by the I/O, ASI- Tez Bahadur Gurung. On perusal of the

case diary, he found that the investigation of the case had almost been

completed by his earlier I/O, except collecting the medical report of the

victim. Thereafter, he collected the medical report. On completion of

the investigation of the case and on the basis of materials collected by

the I/O, he submitted Charge- sheet against the accused person Haren

Borah, u/s- 376 of IPC. Ext.5 is the charge sheet submitted by him and

Ext.5(1) is his signature thereon.

Appreciation of evidence:

Offence u/s-376 of IPC (rape) 

16. It  is  not  in  dispute  that  the  victim (PW2)  is  a  married

major woman.

17. There is no eye witness to see the occurrence.

18.     Deposition  of  the  victim (PW2)  is  that  on  the  night  of

occurrence,  while she was cooking food at  her  kitchen,  the accused

person coming from the back side by gagging her mouth laid her down

and committed rape on her. Her further deposition is that at the relevant

time, the examinations of her daughters were going on and as such, she

did not make hue and cry. 

In cross, PW2 stated that she has three daughters and they

were at home at the time of occurrence. She admitted that the accused

person as mason had performed the construction works of their house

and they had to pay some amount of money to the accused person for
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such  construction  of  their  house  and  the  accused  person  once

demanded the said amount and for not making payment, the accused

person had filed a case against them. There are also houses of Smti

Putoli  Saikia,  her  mother-in-law in front  of her  house and one Smti

Champawati Saikia in the back side of her house.

19. The victim (PW2) in her statement recorded u/s- 164 of

Cr.P.C., inter- alia, stated that on the night of occurrence, while she was

cooking rice at her kitchen, the accused person gagged her mouth from

back side, laid her down and by removing her wearing petticoat and

mekhela and also removing his  half pent, committed rape on her. 

20. Committing of such forceful sexual intercourse upon the

prosecutrix (PW2) by the accused, who is her a distant relative, in a

temporary  kitchen  situated  in  the  same  courtyard  when  the  three

daughters of the prosecutrix were available at her home and where her

mother-in-law’s house is also situated in front of her house, and not

making any hue and cry by the victim due to ongoing examination of

her daughters is not found believable.

21. Admittedly, the accused has filed a case against the victim

(PW2) for some amount of money due by her (PW2) to the accused for

his mason works at her house. So, filing of this case, out of grudge, by

the victim against the accused cannot be ruled out.

Besides,  the  victim  has  given  a  detailed  description  of

committing rape upon her by the accused in her statement recorded u/s-

164 of Cr.P.C., whereas, in the Court she simply stated that the accused

gagged her mouth, laid her down and committed rape on her. Thus, the

victim herself made different statements at different points of time.

Even for the sake of argument, it is presumed that there

was rape upon the victim (PW2) by the accused that was a consensual
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sex by the victim. 

So, the testimonies of the victim (PW2) to the effect that

on the night of occurrence the accused person had committed forceful

rape on her (PW2) is not found to be trustworthy and reliable.

22. PW1 is a hearsay witness, who has been declared hostile

by the prosecution.

23. Sri  Gopal  Saikia  (PW3),  the  husband  of  the  victim

woman, is a hearsay witness, who heard about the incident from his

victim wife.

In cross, PW3 stated that he could not say about the exact

date of the incident. 

24.  PW4 does not support at all the prosecution case, as he

stated that he knows nothing about the occurrence. 

25. Sri Dilip Borah, a co-villager (PW5), is a hearsay witness

and his evidence is of no help to the prosecution case.

26. PW6  is  M/O,  who  found  no  any  sign  of  rape  or  any

violence on the body of the victim as well as on her private parts. Thus,

the M/O has not supported the allegation of rape levelled against the

accused person by the victim.

27. PW7 and PW8 are I.Os. They did not seize any clothes in

connection with this case. 

28. In  view  of  the  above  discussions  and  considering  all

aspects, I hold that the prosecution has failed to prove its case u/s-376

of IPC against the accused person beyond all reasonable doubt. Hence,

I acquit him from the said offence on benefit of doubts. 

29.   The accused person is set at liberty forthwith and his bail

bond shall remain in force for another 6(six) months from today.

30. The case is disposed of accordingly.
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            Given under my hand and Seal of this Court on this the

17th day of May, 2019.

 

                      (P.C. Kalita) 
              Addl. Sessions Judge (FTC),

                                   Lakhimpur, North Lakhimpur. 
Dictated & Corrected by me: 

(P.C. Kalita) 
Addl. Sessions Judge (FTC), 
Lakhimpur, North Lakhimpur. 

Transcribed & typed by me: 
 Sri  D. Chetia, (Steno) 

     A P P E N D I X: 
Prosecution witnesses: 
PW.1- Sri Krishna Borah
PW.2- the victim 
PW.3- Sri Gopal Saikia 
PW.4- Smti Konmai Saikia 
PW.5- Sri Dilip Borah
PW6- Dr. (Mrs) Maisena Bailung (M/O), 
PW7- Sri Tez Bahadur Gurung
PW8- Sri Kameswar Deka

Prosecution exhibits: 
Ext.1- Ejahar
Ext.2 - Statement u/s- 164 of Cr.P.C. 
Ext.3 - Medical report 
Ext. 4- FIR form 
Ext- 5- Sketch map
Ext. 6- Charge- sheet 

Defence  witnesses:
Nil. 

Defence exhibits:
Nil 
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( P.C. Kalita) 
Addl. Sessions Judge, (F.T.C), 
Lakhimpur, North Lakhimpur.


