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IN THE  MOTOR  ACCIDENT CLAIM TRIBUNAL,  
 LAKHIMPUR, NORTH LAKHIMPUR.

M.A.C. Case No. 22/2015.

P R E S E N T:
Sri P.C. Kalita, A.J.S.,
Member, M.A.C.T.,
Lakhimpur, North Lakhimpur.

P A R T I E S:
1. Sri Raja Payeng,  : Claimant.

     -Versus-
1. Smti Monika Das (owner), 
2. Sri Pankaj Handique (driver),
3. Universal Sompo Gen. Insurance Co. Ltd.

:  Opp. Parties.

A P P E A R A N C E:
For the claimant     : Mr. B. Das, Ld. Counsel.
For the O.P. No.3     : Mr. N.M.Phukan, Ld. Counsel.

Evidence recorded on         : 07.03.2017, 10.04.2017, 13.12.2018. 
                                            
Argument heard on     : 10.05.2018, 13.08.2018, 07.09.2018,

      05.10.2019, 15.06.2019, 31.07.2019,
    

Judgment delivered on     :  03.10.2019.

J  U  D  G  M  E  N  T

1. This is an application under section-166 & 140 of the M.V.

Act, filed by the claimant Sri Raja Payeng praying for compensation on

account of injuries sustained by his father Ghiladhari Payeng in a road

traffic  accident,  occurred  on  28.05.2013  at  about  9:00  a.m.  near  at

Namchuk Tinali, N.H. No.52 under Silapathar P.S.  
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2. The brief facts, leading to the filing of this claim petition,

is that on 28.05.2013 at about 9:00 a.m. while Sri Ghiladhari Payeng,

father of the claimant Sri Raja Payeng, was returning home i.e. from

Silapather side to Jonai in a bicycle, at that time, the offending vehicle

bearing registration No.AS.07-C/4738 (Pick-up Van ACE), driven by

its  driver  in  a  rash  and  negligent  manner,  dashed  the  father  of  the

claimant from behind.  As a result,  said Ghiladhari  Payeng sustained

grievous  injury  on  his  person  including  fracture  on  his  right  hand.

Immediately,  the  injured  was  brought  to  Silapather  Poli  Clinic,

Dhemaji Hospital,  but due to the seriousness of his injuries, he was

referred to AMC. In this respect, a case was registered vide Silapather

P.S. Case No.201/13, u/s- 279/338/427 of IPC against the driver of the

offending vehicle. 

3. On receipt of the claim petition, notices were issued to the

O.Ps. i.e. the owner and driver of the offending vehicle and also to the

insurance company i.e. the insurer of the vehicle involved. 

4. The O.P. No.1 and O.P. No.2 have not contested the case

by filing written statement. So, the case has been proceeded ex-parte

against  these  two  O.Ps  vide  orders  dtd.  17.06.15  and   30.06.16

respectively.

 5.    The  O.P.  No.3-  Universal  Sompo  General  Insurance

Company  Ltd.  has  contested  the  case  by  filing  written  statement

contending,  inter-alia,  that  there  is  no cause  of  action for  the claim

against this O.P.No.3. The O.P.No3 has denied the occupation as well

as  the  monthly  income  of  the  injured.  That,  the  claim  is  highly

excessive and the claimant is not entitled to get such amount in any

case. That, the vehicular documents in respect of the offending vehicle

and the driving license of  its  driver  must  be authentic,  valid and in

order on the date of accident as per provisions of terms and condition
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of the policy and M.V. Act, 1988. The O.P. No.3 seeks protection under

the doctrine of Res Ipsa Loquitur & Volenti  Non Fit Injuria. Hence,

O.P. No.3 has prayed to exonerate them from the arena of the opposite

parties.

6.         Upon  the  pleadings  of  both  sides,  the  following  issues

have been framed, to decide the case.

I S  S U E S:

1.  Whether the accident took place on 28.05.2013 on the
N.H.52 near Namchuk Tiniali under Silapather P.S., due to rash and
negligent  driving  of  the  vehicle  bearing  registration  No.AS-
07C/4738(Pick-up Van ACE) causing injury of Sri Ghiladhari Payeng?
            2. Whether the claimant is entitled to get compensation as
prayed  for?

3. What other relief/reliefs the parties are entitled to?

7. During  trial,  the  claimant  has  examined  four  witnesses

including himself and exhibited certain documents to prove its  case.

The O.Ps have examined none.

DISCUSSIONS, DECISION & REASONS THEREOF

8. I have heard arguments of learned counsels for both sides.

I have also gone through the evidence and all the relevant materials

available on the case record.

Issue No.1.

9. CW1-  Sri  Ghiladhari  Payeng  (injured),  stated  that  on

28.05.2013 at about 9:00 a.m. while he was returning home i.e. from

Silapather side to Jonai in a bicycle, at that time, the offending vehicle

bearing registration No.AS.07-C/4738 driven by its driver in a rash and

negligent manner, dashed him from behind. As a result, he sustained

grievous  injury  on  his  person  including  fracture  on  his  right  hand.

Immediately,  he  was  brought  to  Silapather  Poli  Clinic,  Dhemaji

Hospital, but due to the seriousness of his injuries, he was referred to
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Dibrugarh. In this respect, a case was registered vide Silapather P.S.

Case  No.201/13,  u/s-  279/338/427  of  IPC against  the  driver  of  the

offending vehicle. He has exhibited the Accident Information Report

(Form 54) as Ext.1, First Information Report as Ext.2, FIR as Ext.3 and

Charge-sheet as Ext.5.

10. CW2, Sri Raja Payeng (son of the injured), stated in the

same tune as stated by CW1.

11. CW3, Sri Kiran Nath,  who claims himself to be an eye

witness of the alleged accident, stated that at the time of accident, while

he was standing nearby a shop, he saw the offending vehicle knocking

down the injured from behind while the injured was riding a bicycle

from Silapather side towards Jonai side, causing fracture injury on the

right hand of the injured.

12. From the above evidence on record, it is seen that on the

day  of  occurrence  i.e.  on  28.05.2013  at  about  9:00  a.m.  while  the

injured  was  returning  home  i.e.  from  Silapather  side  to  Jonai  in  a

bicycle,  the  offending vehicle  bearing registration  No.AS.07-C/4738

driven by its driver in a rash and negligent manner, dashed him from

behind, causing grievous injury on his person including fracture on his

right  hand. To that  effect,  a  case was registered vide Silapather P.S.

Case  No.201/13,  u/s-  279/338/427  of  IPC against  the  driver  of  the

offending  vehicle.  During  cross-  examination  by  the  O.Ps.,  the

evidence of CW1 and CW2 remained intact.  

      So, this issue is decided in favour of the claimant.

ISSUE NO.2 & 3.

13. Sri  Ghiladhari  Payeng  (injured)  and  Sri  Raja  Payeng

(claimant) in their claim petition as well as in their respective evidence

as CW-1 and CW-2, stated that immediately after the accident, CW1

was admitted in the Silapather Hospital for his treatment and then, he
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was referred to Dibrugarh Hospital wherein he was undergoing medical

treatment and due to accident one of his hands remained short, causing

physically handicapped, for which he is unable to perform any works

for  his  livelihood.  They  had  applied  before  the  Dhemaji  District

Medical Board for obtaining a disablement certificate, but on refusal to

provide them the same and they had to obtain a disablement certificate

from  Lakhimpur  District  Medical  Board.  They  have  claimed

Rs.5,35,000/- from the O.Ps as compensation for the disablement of

injured (CW1) occurred as a result of the alleged accident.

  CW2  (claimant)  has  exhibited  the  documents  i.e.

Ext.1(Form-54) to Ext.10 in support of his claim, out of which Ext.6 is

injury report, Ext.7 is X-ray report, Ext.8 & Ext.9 are X-ray plates and

Ext.10 is the Disablement Certificate.

14.   CW4,  Dr.  Jatindra  Nath  Medok,  SDM  &  HO,  North

Lakhimpur Civil Hospital, stated that on 24.02.2017, he was a member

of District Medical Board, Lakhimpur, North Lakhimpur and on that

day,  one  Ghiladhari  Payeng  was  medically  examined  by  their  said

Medical  Board,  consisted  of  four  Doctors  including  him.  It  is  not

necessary  that  earlier  the  patient  must  be  treated  by  the  Doctor

belonged  to  the  Medical  Board.  On  examination  they  found  as

follows:-

Post traumatic stiffness of both shoulders and right elbow

joint with losses of cylindrical grip, hook-grip and pinching. Percentage

of injury is 55%.

        He (CW4) has brought the relevant Register containing

the  names  of  the  patient,  examined  by  the  Board.  The  injured

Ghiladhari Payeng has been entered in the Serial No.477 in the said

Register.  The disability certificate was issued on 24.02.2017 and the

patient  got  medical  treatment  on  01.02.2016.  On  the  date  of
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examination  of  the  concerned  patient,  Dr.  Gunin  Gogoi  was  the

Chairman of their District Medical Board and on the date of issue of

disability  certificate,  Dr.Harpal  Singh was the  Chairman of  the said

Board. 

    Due to  such  type  of  disablement,  the  person concerned

namely, injured Ghiladhari Payeng cannot pursue his regular activities

or works.

Ext.10 is the said disability certificate and Ext.10(1) is the

signature of  Dr.  Harpal  Singh, Chairman of District  Medical  Board,

Lakhimpur. Ext.10(2) is the relevant serial Number of the said Issue

Register of  disability certificates.

15. Upon perusal of the disablement certificate (Ext.10), it is

found that the injured (CW1) sustained post traumatic stiffness of both

shoulders and right elbow joint with losses of cylindrical grip, hook-

grip and pinching, causing 55% of disablement. Due to such type of

disablement, the injured Ghiladhari Payeng cannot pursue his regular

activities or works, CW4 added. It is revealed from the record that the

injured was in the age group of 55 to 60 years, so the correct multiplier

would be 8, as per the decision in Sarla Verma Case. As the claimant

has failed to prove the actual income of the injured at the time of the

accident, so his monthly income should have taken into consideration

as Rs.6,000/-, as now-a-days, a skilled labourer daily earns minimum

Rs.250/- to Rs.300/-. So, his loss of future earning capacity comes to

Rs.6,000/- x 12 x 8 x 55/1000 = Rs.3,16,800/-.

16.             Thus, having considered the facts and circumstances of the

case  and  the  nature  of  injuries  sustained  by  the  injured  and  the

expenditure  incurred  there  for,  just  and  reasonable  compensation  to

which the claimant is entitled to is assessed as under :-
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1 Loss of earning during medical
treatment -     =  Rs.  20,000/-

2 Los of future earning capacity   =  Rs.3,16,800/-
3  Pain, shock and sufferings =  Rs.   30,000/- 
4 Incidental expenses                         =  Rs.   15,000/-   

               Total =  Rs.3,81,800/-

Thus, the claimant is entitled to get Rs.3,81,800/- ( Rupees

three  laces  eighty  one  thousand  eight  hundred)  only   in  total  as

compensation to be paid by the O.P. No.3, Insurance company.

17. The offending vehicles  bearing  Registration  No. AS.07-

C/4738  (Pick-up  Van  Tata  ACE)  insured  with  Opp.  Party  No.3  the

Universal Sompo General Insurance Co. Ltd. was not in dispute. As

such, the insurer of the offending vehicle i.e. the O.P. No.3 is liable to

pay the compensation to the claimant.

O R D E R:

18. Accordingly,  the  O.P.  No.3,  Universal  Sompo  General

Insurance Company Ltd. is directed to pay the amount of Rs.3,81,800/-

(  Rupees  three  laces  eighty  one  thousand  eight  hundred)  only  with

interest thereon @ 6% per annum from the date of filing of the claim

petition  i.e.  10.02.2015  till  its  realization,  as  compensation  to  the

claimant.  The O.P.  No.3 is directed to deposit  the awarded amount

before the Tribunal for making payment within one month from the

date of receipt of this order. 

19. Furnish free copies of Judgment to the parties concerned

within 15 days from today, as per provision of Sec.168(2) of M.V. Act.

20. Both the parties will bear their respective costs. 

21.              The case is disposed of accordingly, on contest.
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Given under my hand and seal of this Tribunal on this 3rd

day of October, 2019.

                 ( P.C. Kalita )
     Member, M.A.C.T.   

           Lakhimpur, N. Lakhimpur.
Dictated & corrected by me:-

( P.C. Kalita )
Member, M.A.C.T., 
Lakhimpur, N. Lakhimpur.

Transcribed & typed by me:-
Sri  D. Chetia, Steno.

A P P E N D I X 
Claimant witnesses:
CW1- Sri Ghiladhari Payeng 
CW2- Sri Raja Payeng 
CW3- Sri Kiran Nath
CW4- Dr. Jatindra Nath Medok

Claimant’s Exhibits:
Ext.1- Form-54
Ext.2- FIR
Ext.3- Ejahar
Ext.4- MVI report
Ext.5- Charge sheet. 
Ext.6- Injury report, 
Ext.7 - X-ray report, 
Ext.8, Ext.9- X-ray plates 
Ext.10- Disablement Certificate.

O.P witness : 
Nil.

O.P. Exhibits:
Nil.

    (P.C. Kalita )
Member, M.A.C.T, 
  Lakhimpur, N.L.


