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IN THE COURT OF THE SPECIAL JUDGE (F.T.C),     
LAKHIMPUR, NORTH LAKHIMPUR.

 P R E S E N T 
Sri P.C. Kalita, A.J.S.,
Special Judge(F.T.C),
Lakhimpur, North Lakhimpur.

Special ( POCSO) Case No.20/2017.
U/s- 4 of POCSO Act, R/w- Sec.14 of the Child Labour (Prohibition &
Regulation) Act, 1986.

                   State of Assam
      -Versus-
1. Musstt. Jyotsna Begum

                   2. Md. Rashid Ali @ Rasit Ali, …... Accused persons.

A P P E A R A N C E
For the State   :  Mr. M.Gogoi, Ld. Special P.P.
For the Accused   :  Mrs. M. D. Gohain Baruah, Ld. Advocate.

Date of evidence : 01.10.2018, 3.10.2018, 04.10.2018, 
                       & 08.11.2018

Argument heard on : 12.03.2019, 29.03.2019, 26.04.2019,
                                           27.05.2019, 27.06.2019, 29.07.2019,
                                           22.08.2019 & 18.09.2019.
Judgment delivered on : 25.09.2019.

                                J  U  D  G  M  E  N  T

1. The prosecution case, inter-alia, in brief, is that informant-

cum-victim lodged an ejahar  (Ext.1)  on 19.05.2017 at  Bihpuria  P.S.

alleging that she had been staying in the house of the accused persons

namely, Musstt. Jyotsna Begum and Md. Rashid Ali @ Rasit Ali for

last one year and during that period accused person Md. Rashid Ali @
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Rasit Ali had committed forcible sexual intercourse with her and the

co-accused person Musstt. Jyotsna Begum started to torture her.

2. On receipt of the ejahar, the O/C, Bihpuria P.S. registered

a case vide Bihpuria P.S. Case No.422/2017 dtd. 19.05.2017 u/s- 4 of

the  POCSO Act,  R/w-  Sec.  14  of  the  Child  Labour  (Prohibition  &

Regulation) Act, 1986 and then the police conducted the investigation

of  the  case  and  after  completion  of  the  investigation  submitted  the

charge-sheet  u/s-  4  of  the  POCSO  Act,  R/w-  Sec.14  of  the  Child

Labour  (Prohibition & Regulation)  Act,  against  the accused persons

namely, Musstt. Jyotsna Begum and Md. Rashid Ali @ Rasit Ali.

3. The case is received by this Court on transfer for disposal.

On  appearance  of  the  accused  persons  before  this  Court,  copy  is

furnished  to  him.  After  hearing  Ld.  Advocates  of  both  sides  and

perusing the materials on record, charges u/s- 4 of the POCSO Act,

R/w- Sec.14 of the Child Labour (Prohibition & Regulation) Act, 1986

are framed against the accused person Md. Rashid Ali @ Rasit Ali and

a charge u/s- 14 of the Child Labour (Prohibition & Regulation) Act,

1986 is framed against the accused person Musstt. Jyotsna Begum, the

same are read over and explained to them to which they have pleaded

not guilty.

4. During  trial,  prosecution  has  examined  as  many  as  8

(eight)  witnesses.  After  closure  of  the  prosecution  witnesses,  the

accused persons are  examined under section 313 of  the Cr.P.C.  The

pleas of the accused persons are of total denial and they are declined to

adduce any defence evidence. 

5. POINT FOR DETERMINATION:

i) Whether the accused person Musstt. Jyotsna Begum on
or before 19.05.2017 had employed the victim, aged 13 years,  D/o-
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Md. Rubul  Ahmed,  R/o-  Ward No.1,  Bihpuria  Town under  Bihpuria
P.S., in her house as domestic helper in contravention of the provisions
of Sec.3 of the Child Labour (Prohibition & Regulation) Act, 1986, and
thereby committed an offence punishable u/s- 14 of the Child Labour
(Prohibition & Regulation) Act, 1986, as alleged?
 

ii) Whether the accused person Md. Rashid Ali @ Rasit
Ali on or before 19.05.2017  had employed the victim, aged 13 years,
D/o-  Md.  Rubul  Ahmed,  R/o-  Ward  No.1,  Bihpuria  Town  under
Bihpuria P.S., in his house as domestic helper in contravention of the
provisions of  Sec.3 of  the Child  Labour (Prohibition & Regulation)
Act, 1986, and thereby committed an offence punishable u/s- 14 of the
Child Labour (Prohibition & Regulation) Act, 1986, as alleged?
 

iii) Whether the accused person, on the same date, time
and place, had committed penetrative sexual assault on the said victim
girl,  and  thereby  committed,  an  offence  punishable  u/s-  4  of  the
POCSO Act, as alleged?

          DISCUSSIONS, DECISION AND REASONS THEREOF:

6. I  have carefully  perused the evidence  and the materials

available  in  the  case  record.  Heard  arguments  advanced  by the  Ld.

Advocates of both sides. Now, let us examine the evidence on record to

decide the case at hand.

7. PW.1,  Md.  Hasmat  Ali,  stated  that  he  knows  the

informant-cum-victim (P.W.2), Md. Rubul Ahmed, father of the victim

(P.W.2) and both the accused persons. The incident took place one year

back. Accused person Md. Rashid Ali @ Rasit Ali had looked after the

victim (P.W.2) since her childhood. When his (P.W.1) father had died,

accused person and the victim (P.W.2) came to his residence. On that

night, the victim spent with his daughter. Next day, he asked the victim

to go, but she (P.W.2) had refused to go. On being asked, the victim

told him that the accused person Musstt. Jyotsna Begum assaulted her.

Thereafter, his (P.W.1) wife took away the victim (P.W.2) to the house

of the accused persons. Thereafter, the victim again left the house of the
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accused  persons,  and  then  they  took  the  victim  to  her  grandfather

house. The victim, again, came back to his (P.W.1) house and then he

handed over  the victim (P.W.2)  to the Secretary of  the Mosque Iraj

Rahman @ Naju (P.W.3). The victim lodged an ejahar at the police

station. From the villagers as well as from the Secretary of the Mosque,

he (P.W.1) learnt that the accused person Md. Rashid Ali @ Rasit Ali

outraged the modesty of the victim (P.W.2).

8. P.W.2,  informant-cum-victim,  stated  that  Ext.1  is  the

ejahar and Ext.1(1) is her signature thereon. The incident took place

about one year back. Accused person Musstt. Jyotsna Begum assaulted

her (victim) and the accused Md. Rashid Ali @ Rasit Ali did bad acts

with  her  (victim).  Accused  person  Md.  Rashid  Ali  @  Rasit  Ali,

removed her (victim) clothes and had slept with her. Accused person

Md.  Rashid  Ali  @  Rasit  Ali  penetrated  his  sexual  organ  into  her

(victim) sexual organ. Accused persons asked her to sleep in between

them  and  when  she  (victim)  refused  to  sleep,  they  threatened  her

(victim) to cut into piece-piece after making her nude, and thereafter

would keep in a sack. Accused persons made her naked at night, and

for this she had left the house of the accused persons and went to the

house of Md. Hasmat Ali (P.W.1), who is Mowajjin of Majid. Accused

persons took her (victim) back to their house from the house of Md.

Hasmat  Ali  (P.W.1),  and  thereafter  the  accused  persons,  again,

assaulted her (victim) and as such she again went to the house of Md.

Hasmat Ali (P.W.1). Then, Md. Hasmat Ali (P.W.1) took her (victim) to

one Nazur, Secretary of the Majid and then she (victim) narrated the

story to the wife of Nazur, in presence of Jonab. The victim then lodged

an ejahar at the police station. Police recorded her statements u/s- 161

of Cr.P.C. as well as u/s- 164 of Cr.P.C. by producing her before the

Court, and sent her for getting her medically examined. Ext.2 is her
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(victim) statement recorded u/s- 164 of Cr.P.C. and Ext.2(1), 2(2), 2(3),

2(4), 2(5) and Ext.2(6) are her signatures thereon.

9. PW.3,  Iraj  Rahman  @  Naju,  stated  that  he  knows  the

victim and both accused persons. The incident took place in the year

2017. At that time he was the Secretary of Majid Committee of their

village. One day, one Md. Hasmat Ali (P.W.1) called him over mobile

phone to attend a meeting to be held at 10:30 a.m. He then told him that

he would be able to go in the afternoon. At about 11:00 a.m., his wife

informed him that Md. Hasmat Ali (P.W.1) had brought a girl to their

house. At about 6:00 p.m, he reached at home. On being inquired, his

wife  told  him  about  the  incident.  He,  then,  by  calling  the  victim

(P.W.2), asked her about the incident, who told him that the accused

person  Md.  Rashid  Ali  @ Rasit  Ali  had  forcibly  committed  sexual

intercourse  with  her  (P.W.2)  and  his  wife  Musstt.  Jyotsna  Begum

assisted her husband in the commission of such acts upon her (victim).

He,  then,  along  with  Iman,  Dipak  and  2-3  co-villagers  taking  the

victim, went to the police station. Abdul Kalam @ Abdul was present at

that time.

10. PW.4, Abdul Kalam @ Abdul, stated that  he knows the

informant-cum-victim and the accused persons. The incident took place

one year ago. The victim (P.W.2) told him that the accused person Md.

Rashid Ali @ Rasit Ali did bad acts with her and called her to sleep

with him. At that time Iraj Rahman @ Naju, Secretary of the Majid

Committee was present. Later on, he heard that the victim had lodged

an ejahar at the police station. On 19.05.2017, in the evening time one

Nazul called him to his residence and then he went to the residence of

said  Nazul  and  found  the  victim  girl  (P.W.2)  there.  At  this  stage,

prosecution has declared hostile this witness. 

11. PW.5, Musstt. Wahida Begum, stated that she knows the
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informant-cum-victim and the accused persons. The incident took place

one year back. The victim was adopted by the accused persons from

her childhood. One day, about one year back, the victim came to her

residence to attend some functions. After the end of the functions, the

victim did not want to go back and on being asked, the victim (P.W.2)

told them that the accused persons assaulted her. Her father then took

the victim to the house of Latif, who is the elder brother of the victim.

Police recorded her statement u/s- 161 of Cr.P.C. in the house of Nuzul.

At this stage, prosecution has declared hostile this witness.

12. PW.6, Musstt.  Monowara Begum, stated that she knows

the informant-cum-victim, who used to reside at her residence during

her (victim) childhood. At that time, the victim was 2 (two) years old.

The victim used to reside at her residence for two years. Thereafter, the

accused person Musstt.  Jyotsna Begum took away her (victim).  The

incident took place one year  ago.  The victim had lodged the ejahar

against the accused persons. She knows nothing about the incident. At

this stage prosecution has declared hostile this witness.

13. P.W.7,  Dr.  Maisena  Bailung  (M/O),  stated  that  on

22.05.2017,  she  was  serving  as  Medical  & Health  Officer  at  North

Lakhimpur  Civil  Hospital  and on that  day,  at  about  12:45 p.m.,  on

receiving the requisition from Bihpuria P.S., she medically examined

the victim, after being produced and identified by WPC- Mrs. Basanti

Deuri and in presence of Mrs. Nina Das, 4 th Grade of North Lakhimpur

Civil Hospital and on examination she found as follows:-

Relevant Medical history:- According to the victim girl, she was

working at Md. Rasit Ali’s house at Bihpuria town.  He was trying to

rape her at night (four nights). She said that she is not attending her

puberty.

Findings of Medical examination:
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1 Identification mark :- Mole over right shoulder.
2 Height & weight :- 4 ft. 11 inches & 40 kg.
3 General configuration : nil.
4 Teeth : 26 Nos. in total.
5 Breast :   developed scanty. 
6 (i) Auxiliary hair : developed, scanty.

(ii) Pubic hair : developed, scanty.
7 Private Parts:

i Vulva :   well developed.
ii Vagina :   well developed.
iii Hymen : absent.
iv Uterus : Not palpable.

8 Laboratory  examination  for  spermatozoa  detection:  No
spermatozoa seen.

9 Ossification test for age determination: The right elbow joint-
the epiphysis of the medial epicondyle of the human is not
fused with the metaphysis. Right wrist joint- the epiphysis of
the bone each of the radius and ulna are not fused with right
metaphysic.   

10 External injury :  No external injury seen.

Opinion:  The  present  age  of  the  girl  is  above  9  (nine)  and  below

15(fifteen)  years.  No any sign of  rape seen.  No any external  injury

seen. No pregnancy is present.

Ext.3 is her medical report and Ext.3 (1) is her signature

thereon. 

14. P.W.8, Sri Kamaleswar Deka, S.I. of Police (I/O), stated

that on 19.05.2017, he  was serving as 2nd officer at Bihpuria P.S. and

on that day, at about 8:20 p.m., the victim lodged an ejahar at  Bihpuria

P.S.  Accordingly,  the  O/C  of  the  said  P.S.  registered  a  case  and

endorsed him to conduct the investigation of the case.  Thereafter, he

took-up the investigation of the case. During his investigation, he sent

the victim to Bihpuria CHC for medical examination.  On that day, he

recorded the statement of the victim girl and three other witnesses in

connection with the case u/s- 161 of Cr.P.C. On next day, he went to the
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place of occurrence, prepared a sketch map of the place of occurrence.

Ext.4  is  the  sketch  map  and  Exrt.4(1)  is  his  signature  thereon.

Thereafter, he recorded the statement of the witnesses at the place of

occurrence  and sent  the victim girl  to  Sinatolia  through the woman

police for shelter. Again, on 22.05.2017, sent the victim girl for medical

examination and also sent her to the Court for recording her statement

u/s-  164  of  Cr.P.C.   He  arrested  the  accused  persons,  namely  Md.

Rashid Ali and Mustt. Jyotsna Begum and forwarded them to the Court.

Thereafter,  he  collected  the  medical  report.  On  completion  of  the

investigation  and  finding  materials  against  the  accused  persons,  he

submitted charge sheet against the accused persons u/s- 4 of POCSO

Act,  R/w-  Sec.14  of  Child  Labour  (Prohibition  &  Regulation)  Act,

1986.

15. D.W.1, Musstt. Anjuna Begum @ Nur Nahar, stated that

the victim girl  is the daughter of her friend. She knows the accused

persons. The victim was born at North Lakhimpur and she used to stay

at their residence since her childhood. The mother of the victim had left

the victim, while the victim was 7 (seven) years old and got married

with another man. The father  of the victim used to stay at different

places for his livelihood. One day, the victim went to the house of the

accused persons and she (victim) did not want to leave the house of the

accused persons. Since the accused persons had no female child, the

accused persons wanted to keep the victim in their house. The accused

persons are her co-villagers. She used to go to the house of the accused

persons  and provided the clothes to  the victim.  She saw the victim

staying in the house of the accused persons and also saw the victim

going to  her  school  in  front  of  her  house.  The father  of  the victim

demanded money from the accused persons.  Accused persons  being

poor people, were unable to pay money and then this case was filed.
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Until  her  visiting,  the  victim  did  not  tell  her  anything  against  the

accused persons. After this incident, the victim filed a rape case against

one Amir Hussain, elder brother of her step-mother and for this Amir

Hussain was in Jail Hajot. She knows that the victim demanded money

from Amir Hussain.

    
     Appreciation of evidence: 

    (Offence u/s- 4 of the POCSO Act)   

16. There is no eye-witness to see the occurrence.

Age of the victim:-

17. The victim (P.W.2) in her statement recorded u/s- 164 of

Cr.P.C., dated 22.05.2017, stated her age to be about 14 years. During

trial before the Court, the victim as P.W.2, on 03.10.2018 stated her age

to be about 14 years.

18. P.W.7  (M.O.),  on  medical  examination  of  the  victim

(P.W.2), found the age of the victim above 9 years old and below 15

years old.

19. P.W.8 (I.O.), during investigation, has not seized any age

proof  document/certificate  to  ascertain  the  actual  age  of  the  victim

(P.W.2). On the other hand, the victim has also not furnished any age

proof document/certificate to the I/O (P.W.8) relating to her age proof.

In  absence  of  any  age  proof  document/certificate,  the

opinion given by the Medical Officer (P.W.7) it can safely be held that

the victim (P.W.2) is a child, below the age of 18 years, on the date of

occurrence i.e. on 19.05.2017, as per Section 2(d) of the POCSO Act.

20. The deposition of the victim (P.W.2) is that the accused

person Musstt.  Jyotsna Begum assaulted her and the accused person

Md. Rashid Ali @ Rasit Ali did bad acts with her  by removing her

wearing pant and also by penetrating his penis into her vagina.  Her
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further  deposition  is  that  the  accused  persons  forced  her  to  sleep

together with them, and they during night time made her nude.

In  cross,  P.W.2  stated  that  her  father  is  a  lunatic,  her

mother  got  married  to  one  Musstt.  Amina  Begum and  the  accused

persons adopted her and got her admitted in the school.

21. The victim (P.W.2) in her statement recorded u/s- 164 of

Cr.P.C., inter alia, stated that the accused Musstt. Jyotsna Begum kept

her (victim) at her residence as domestic helper. After one month of her

(victim)  staying  in  the  house  of  accused  Musstt.  Jyotsna  Begum,

accused persons started to assault her. Accused person Md. Rashid Ali

@ Rasit Ali, husband of the accused Musstt. Jyotsna Begum, during

day time, touched her breast, embraced her (victim), and whenever she

resisted the accused Md. Rashid Ali @ Rasit Ali, assaulted her. During

night, accused Md. Rashid Ali @ Rasit Ali made her (victim) nude, laid

his hand on her (victim) body, touched in her (victim) breast and by

climbing upon her  (victim)  body committed  sexual  intercourse  with

her. While she (victim) made hue and cry, accused person Md. Rashid

Ali @ Rasit  Ali threatened her and gagged her (victim) mouth. One

day,  at  night,  after  waking  up,  she  (victim)  found  herself  in  naked

condition,  only  the  blanket  was  on her  body.  Accused  persons  Md.

Rashid Ali @ Rasit Ali and Musstt. Jyotsna Begum forced her to sleep

in  between  them and  when  she  refused  to  do  so,  she  (victim)  was

assaulted by them and out of fear she (victim) slept in between them.

Then, the accused person Md. Rashid Ali @ Rasit Ali by removing her

(victim)  clothes,  laid  his  hand  on  her  (victim)  body  and  thereafter

forcibly committed sexual  intercourse with her,  and at  that  time the

accused person Musstt. Jyotsna Begum was holding her (victim) hands.

Accused person Musstt. Jyotsna Begum pressed her (victim) breast and

put her (accused Jyotsna) fingers into her (victim) vagina. Thereafter,
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while the accused person Md. Rashid Ali @ Rasit Ali wanted to have

sex with his wife, the accused Musstt. Jyotsna Begum sent her husband

Md. Rashid Ali @ Rasit Ali to her (victim), and then the accused Md.

Rashid Ali @ Rasit Ali forcibly committed sexual intercourse with her

(victim).

22. There  is  no  specific  date/dates  mentioned  either  in  the

ejahar (Ext.1), which was written by the victim herself or in her (P.W.2)

statement recorded u/s- 164 of Cr.P.C., or in her deposition recorded on

03.10.2018,  before  the  Court,  during trial,  regarding the  penetrative

sexual assault upon the person of victim (P.W.2) by the accused Md.

Rashid Ali @ Rasit Ali. The date of occurrence in a criminal case is the

basic requirement of law, but, not mentioning the date of occurrence by

the victim (P.W.2), as aforesaid, creates doubts on the prosecution case.

23. Besides, the victim (P.W.2), in her statement recorded u/s-

164 of Cr.P.C., stated that the incident of rape occurred at several times,

but as per her (victim) version made before the Court, during trial, there

was only a single incident of sexual assault upon her (victim) by the

accused Md. Rashid Ali @ Rasit Ali.

24. The victim has  given different  statements  regarding the

manner of committing sexual assault upon her by the accused in her

statement recorded u/s- 164 of Cr.P.C. and in her deposition before the

Court, during trial.

25. It is also in her (victim) statement that after the penetrative

assault committed upon her by the accused Musstt. Rashid Ali @ Rasit

Ali and assault by the co-accused person, she (victim) left the house of

the accused persons and took shelter in the house of one Hasmat Ali

(P.W.1). After some days, the accused persons brought her back to their

house and, again, started to torture her (victim) and she then went to the

house of said Hasmat Ali (P.W.1).
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26. Thus,  it  is  seen  that  immediately  after  the  incident  of

penetrative assault and 'marpit', the victim went to the home of Hasmat

Ali (P.W.1), but she did not disclose them about the incident and not

lodged any ejahar which also creates doubts on the prosecution story. 

So, the testimony of the victim (P.W.2) to the effect that

the accused person Md. Rashid Ali @ Rasit Ali committed penetrative

sexual  assault  upon her (victim) is  not  found to be trustworthy and

reliable.

27. P.W.1 is a hearsay witness and his evidence is of no help to

the prosecution case.

28. P.W.3,  though  in  chief,  stated  that  he  heard  about  the

incident from the victim, but in cross-examination, he stated that he

heard  that  the  accused  persons  behaved  well  with  the  victim,  and

therefore, he suspected that the victim stated falsely about the incident.

Thus, his (P.W.3) suspicion on the conduct of the victim

does not help the prosecution case.

29. P.W4, P.W.5 and P.W.6 have been declared hostile by the

prosecution.

30. P.W.7 is the Medical Officer (M/O), who on examination

the victim, found no sign of rape and any external injury and presence

of pregnancy upon the victim.

Thus, the Medical Officer (M.O.) does not support at all

the allegation of sexual assault, brought by the victim.

Offence u/s- 14 of the Child Labour Act:

31. Here the informant-cum-victim (P.W.2) is the alleged child

in the instant case. The victim in her deposition nowhere stated that the

accused persons had employed her as domestic helper in their house.

32. P.W.1,  P.W.3,   P.W.4,   P.W.5   and   P.W.6   also  in   their
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respective depositions nowhere stated that the victim was employed by

the accused persons as domestic helper at their residence.

So, the ingredients of offence u/s- 14 of the Child Labour

(Prohibition & Regulation) Act are lacking in the present case.

33. In  view  of  the  above  discussions  and  considering  all

aspects, I hold that the prosecution has failed to prove the case u/s- 4 of

the  POCSO  Act  and  u/s-  14  of  the  Child  Labour  (Prohibition  &

Regulation)  Act  against  the  accused  persons  beyond  all  reasonable

doubts. Hence, I acquit the accused persons from the said offences.

34. The accused persons are set at liberty forthwith and their

bail bonds shall remain in force for another 6 (six) months from today.

35. The case is disposed of accordingly.

         Given under my hand and seal of this Court on this 25 th day

of September, 2018.

                      (P.C. Kalita)
                    Special Judge (FTC),

                                   Lakhimpur, North Lakhimpur.
Dictated & Corrected by me:

(P.C. Kalita)
      Special Judge (FTC),
Lakhimpur, North Lakhimpur.

Transcribed & typed by me:
 Sri  Manish Kumar, (Steno)
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A P P E N D I X:

Prosecution witnesses:

PW.1, Md. Hasmat Ali,

PW.2, The victim girl,

PW.3, Iraj Rahman @ Naju,

PW.4, Md. Abdul Kalam @ Abdul,

PW.5, Musstt. Wahida Begum,

PW.6, Mustt. Monowara Begu,

PW.7, Dr. Maisena Bailung (M.O.) &

PW.8, Sri Kamleswar Deka (I.O.)

Prosecution exhibits:

Ext.1- F.I.R.

Ext.2- Statement of the victim u/s- 164 of Cr.P.C.

Ext.3- Medical Examination Report.

Ext.4- is the seizure list

Ext.5- is Jimmanama 

Defence  witnesses:

Nil.

Defence exhibits:

Nil

( P.C. Kalita)
Addl. Special Judge (F.T.C),
Lakhimpur,  North  Lakhimpur.


