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IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE

(SADAR), NORTH LAKHIMPUR, LAKHIMPUR

GR CASE NO: 1376 of 2013

U/s- 323/354/34 of IPC

State 

-Versus-

1. Md. Rajit Ali and

2. Md. Shah Kamal   

                                                               .........  Accused person.

                                                                                     

PRESENT : Smt. Sorbani Bhattacharjee , AJS

                  Sub Divisional Judicial Magistrate (Sadar)  

                  Lakhimpur, North Lakhimpur.

ADVOCATES APPEARED-

FOR THE PROSECUTION  :  Sri Khirod Kr. Kakoti.

                                                                    

FOR THE ACCUSED            :  Md. Khursed Alom 

  

EVIDENCE RECORDED ON :  14.07.2015, 11.09.2015, 

                      03.12.2015, 28.03.2018, 

ARGUMENT HEARD ON     :  02.07.2019, 09.07.2019 

                  JUDGMENT DELIVERED ON :  09.07.2019
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JUDGMENT

1. The prosecution story in brief is that on 30.08.2013 at about

2:30 PM near the house of the informant over the PWD road

accused Rajit Ali hit the son of the informant Md. Sadik Sultan

Khan, aged about 6 years. After knowing about the same when

the  informant  asked about  it  to  Rajit  Ali  then accused Shah

Kamal came out of his house. Shah Kamal assaulted the father-

in-law  of  the  informant  Md.  Hasen  Khan,  her  mother-in-law

Musstt.  Sahara Begum and her sister-in-law Morjiana Begum.

The  accused  Shah  Kamal  also  assaulted  the  informant  and

caused grievous injury to her and tried to outrage her modesty

by  pulling  her.  She  lodged  the  FIR  lately  as  the  respected

person of the village assured her to settle the matter in the

village itself. 

2. The Officer-in-charge, Bihpuria police station, on receipt of the

Ejahar  registered  Bihpuria  P.S.  Case  No.  208/2013,  U/S

337/325/354/34 of  IPC  and  started  investigation.  After

completion of the investigation, the concerned I.O. submitted

charge sheet against the accused persons namely, Md. Rajit Ali

and Md. Shah Kamal U/S 323/354/511/34 of IPC.

3. In due course, the accused persons appeared before the Court

and the copies of relevant documents were furnished to them

as per section 207 of CrPC. Having found a prima facie case

against the accused persons, the charge U/S 323/354/34 of IPC

was framed which were read over and explained to them to

which they pleaded not guilty and claimed to be tried.

4. The  prosecution,  in  support  of  its  case,  examined  five

witnesses.  As  per  the submission  of  learned Assistant  Public

Prosecutor further evidence of prosecution side is closed. The

statement of the accused persons have been recorded U/S 313

of the Code of Criminal Procedure. Defence side examined no
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witnesses.  I  have  heard  the  arguments  advanced  by  the

learned counsels for both sides.

5. POINTS FOR DETERMINATION:-

(i)  Whether the accused persons, in furtherance of their

common intention, on 30.05.2013 at about 2:30 pm, at PWD

road under the jurisdiction of Bihpuria P.S., voluntarily caused

hurt to the informant, her son Md. Sadik Sultan Khan, father in

law Abdul Hasen Khan, mother in law Sahera Begum, sister in

law Morjiana Begum @ Morjina by physically assaulting them

with fist and blows and also with legs and thereby committed

an offence punishable U/S 323/34 of Indian Penal Code?

(ii) Whether the accused persons, on the same day, time

and  place,  in  furtherance  of  their  common  intention  used

criminal  force  against  the  informant  Musstt.  Fatema  Begum

with an intention and knowledge that they will thereby outrage

her modesty and thereby committed an offence punishable U/S

354/34 of Indian Penal Code?

                DISCUSSION, DECISION AND REASONS  THEREOF:   

5. For  the  sake  of  convenience  both  the  points  are  taken  up

together for discussion. 

             PW-1 Musstt. Fatema Begum deposed that she lodged

the ejahar of this case. She knows the accused persons of this

case and the accused persons are known to her. The alleged

incident occurred about one and half years back at about 3:00

PM on the main road. On the day of incident the son of the

informant namely, Md. Sultan Sadik went to tuition and after

his  tuition  while  returning  home  when  Sultan  Sadik  was

crossing the road then the accused Rajit Ali  hit him with his

bike. After the incident Sultan Sadik fell down. The father-in-law

of PW-1 was on his way to home after finishing his Namaz and

he saw the incident. Hearing hue and cry PW-1 came out of her



                                                                     Page 4 of 9                                    GR case No.1376/2013

house.  Then  the  accused  coming  out  of  his  house  and  he

assaulted PW-1 and the sister-in-law Musstt.  Morjina and her

brother-in-law  Samsul.  The  accused  torn  her  clothes  and

regarding  the  same  a  quarrel  took  place  between  them.

Immediately PW-1 went to police station and lodged this case.

Police sent the injured person for treatment. They all sustained

injuries and police took all of them for treatment. Ext.1 is the

ejahar and Ext.1(1) is his signature. 

          In her cross-examination, she deposed that she lodged

this case on the day of incident.  She denied the suggestion

that she did not mention in the ejahar as well as before the I.O.

that her clothes were torn. She also denied the suggestion that

she  did  not  state  before  police  and did  not  mention  in  her

ejahar  that  while  her  father-in-law was  on his  way to  home

after attending Namaj  her son was hit.  She also denied the

suggestion that she did not state before I.O. that Rajit Ali hit

her son with his bike. She also denied that Shah Kamal came

out of his house and punched her and assaulted her with lathi

and  he  also  assaulted  her  sister-in-law  Marjina  and  Samsul

Haque. 

6. PW-2 Md. Abdul Hasen Khan in his evidence deposed that the

informant is his daughter-in-law and the accused persons are

known to him. About one and half years back one day at about

3:00 PM incident occurred on the PWD road. On that day his

grandson Sultan Sadik went to tuition and when Sultan Sadik

was on his way to home then the accused Rajit Ali was coming

in  his  motorcycle.  Rajit  Ali  blew his  horn and out  of  sudden

Sultan Sadik shocked and as he came in front of the motorcycle

of Rajit Ali hence, Rajit Ali kicked him. PW-2 was watching all

these from a distance and he came near Sultan Sadik. He and

accused Rajit Ali lifted Sultan Sadik and he saw injury over the

body of Sultan. He asked Rajit Ali how he was driving his bike.

Hearing  hue  and  cry  his  wife,  daughter-in-law  and  daughter

came out of the house. When he asked Rajit Ali how he was

driving his bike then the accused Shah Kamal came out of his
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house and without any rhymes and reasons assaulted Sahera

Khatun,  Fatema  Khatun,  Morjina  Begum,  Samsul  Haque  and

Ramjan Ali. At that time out of anger Shah Kamal again tried to

assault and Rajit Ali stopped Shah Kamal. Apart from assaulting

them  Shah  Kamal  did  nothing  else.  Later  on,  they  were

examined by doctor.

              In cross-examination, he denied the suggestion that at

the time of  the incident he was at some distance from the P.O.

and he  did  not  state  about  it  to  police.  He  also  denied  the

suggestion  that  he  did  not  state  before  I.O.  that  his  family

members came out of his house hearing hue and cry.  He also

denied the suggestion that he stated falsely that Shah Kamal

assaulted him and his family members. They lodged this case

on the day of incident. He denied the suggestion that he stated

about the incident of assault falsely and also that the case was

lodged on the day of incident and that he sustained no injury.

He also deposed that he has no grievance against the accused

Rajit Ali. 

7. PW-3 Musstt. Sahera Khatun in her evidence deposed that the

informant  is  her  daughter-in-law  and  accused  persons  are

known to  her.  The alleged incident  occurred about  one year

nine months back. On that day her grandson went to tuition

and he was hit  in  the house of  Rajit  Ali.  Rajit  Ali  kept away

Sultan Sadik and then her husband Abdul Hasen Khan (PW-2)

was there. When she asked Rajit Ali how Sultan Sadik sustained

injury then Shah Kamal came there and assaulted her son, her

daughter-in-law,  her  husband  and  one  Morjina.  He  also

assaulted  her  and  torn  the  clothes  of  her  daughter-in-law

Fatema Begum. 

          In cross-examination, she deposed that Rajit Ali did not

assault  anyone.  She  denied  the suggestion  that  she did  not

state  before  I.O.  that  Shah  Kamal  torn  her  clothes  and

assaulted her husband, her daughter and daughter-in-law. She

also denied the suggestion that she has not seen the incident.

She admitted that the incident was going on and during the last
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part of the incident she reached the place of occurrence. She

denied  the  suggestion  that  she  deposed  falsely  against  the

accused. 

8. PW-4 Dr. Dipen Borah in his evidence deposed that on 02-09-

2013 at 3.30 pm he examined the victim Abdul Hasen S/O Late

Awsar  Ali  Khan  and  on  examination  he  found  diffused

abdominal pain and no sign of injury. The injury was caused by

blunt weapon and time of injury cannot be assumed. He also

examined Sahara Begum, 45 years, W/O:- Md Abdul Hasen and

on examination he found tenderness over and around umbilicus

and no sign of injuries and his findings are simple injury caused

by blunt weapon and time cannot be assumed. He examined

Fatema Begum w/o Saifudin Khan, 24 years and on examination

he found tenderness over right shoulder and tenderness over

lower abdomen with no sign of injury. The injury is simple and

caused by blunt object and time cannot be assumed. He also

examined  Morjina  Begum,  24  years  w/o  Nurjamal and  on

examination he found diffused tenderness over abdomen, injury

is simple caused by blunt weapon and time cannot be assumed.

On examination of Sadik Sultan Khan, s/o Md Saifuddin Khan he

found pain over abdomen, lower part and tenderness present.

No  sign  of  injury  and  inference  is  simple  caused  by  blunt

weapon and time of injury cannot be assumed. He exhibited the

medical  reports  as  Ext  2,3,  4,5  and  6  respectively  and  his

signatures thereon as Ext 2 (1), 3(1), 4(1), 5(1), 6(1). 

              In his cross examination PW-4 stated that in the body

of Abdul Hasen Khan and Sahera Begum he found no injury.  In

the body of Fatema Begum there was no sign of injury. In the

body of all the patients he did not find any injury. He further

stated  that  Diffused  pain  of  abdomen  is  stomach  ache.

Regarding diffused abdomen i.e. stomach ache he stated that

the patient complained of stomach pain/ache. It was written as

stated by the injured persons.

9. PW-5 Md. Abu Sohid in his evidence deposed that he does not

know the informant. He knows both the accused persons. He
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does not know anything about the incident. Defence declined to

cross-examine him. 

10. In this case on perusal of the ejahar it is seen that the incident

occurred on 30.08.2013 and ejahar was lodged on 02.10.2013.

prosecution failed to satisfactorily explain the cause of delay of

3 days in lodging the ejahar which is fatal too the prosecution

case  as  it  raises  serious  doubt  over  the  truthfulness  of  the

prosecution case. 

11.In this case except PW-5 all the other witnesses examined by

the prosecution side are the family members of the informant

and  informant  herself.  PW-5  who  is  the  sole  independent

witness  of  this  case  has  expressed  his  ignorance  about  the

whole incident.

12.If we go through the ejahar then it can be seen that accused

Shah Kamal assaulted PW-1, PW-2, PW-3 and one Morjiana @

Morjina Begum. Prosecution failed to examine Morjiana in this

case. The informant in her evidence as PW-1 has alleged that

accused (which accused not stated specifically) assaulted her,

Morjina and one Samsul. Samsul is not examined in this case as

a witness by the prosecution. Although in her ejahar informant

alleged that PW-2, 3 also sustained injury but in her evidence

she is silent about it. PW-1 in the ejahar only stated that Shah

Kamal tried to outrage her modesty by pulling her. But in her

evidence she stated nothing regarding that. She alleged Shah

Kamal of tearing her clothes. Except PW-3 none has supported

her in this regard. Although PW-3 also stated that Shah Kamal

torn the clothes of PW-1 but in her cross examination she has

admitted  that  she  reached  the  P.O.  at  the  last  part  of  the

incident. The other PW’s have remained silent about any such

incident.  Thus,  the evidence Of PW-1 does not appear to  be

trust worthy.  
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13.Although PW-1,2,3 claimed themselves to be eye witnesses of

the alleged incident but their versions are contradictory to each

other  on  material  points.  As  per  the  evidence  of  informant

accused assaulted her, Morjina and one Samsul. She has not

mentioned  specifically  out  of  the  two  accused  persons  who

assaulted her, Morjina and one Samsul. As per the evidence of

PW-2 Shah Kamal assaulted PW-1, 3 and some Samsul, Morjina

and Ramjan Ali. He has no where stated that he was assaulted

by Shah Kamal or Rajit  Ali.  As per PW-3 she, PW-1, 2, some

Samsul and Morjina were assaulted by Shah Kamal. PW-4 who

examined all the victims of this case found no injury over their

body.  Prosecution  also  failed  to  examine  the  investigating

officer of this case. The inconsistencies in the versions of the

eye witnesses create doubt over the prosecution story. In such

circumstances accused persons cannot be hold guilty.    

14.Situated thus, I am of the opinion that prosecution has failed to

prove  the  ingredients  of  the  offences  u/s  323/354/34  of  IPC

against the accused persons beyond all reasonable doubt and

hence the accused persons are hold not guilty for the alleged

offences. 

O R D E R

15. Accordingly, the accused persons namely, Md. Rajit Ali and

Md. Shah Kamal are acquitted of the offences U/S 323/354/34

of IPC and they are set at liberty forthwith. The bail bonds of

the accused persons and their surety(s) shall remain in force

for a period of 6 months from today as per amended CrPC. 

    Given under my hand and seal of this court on this 9th

day of  July, 2019. 

 

Smti Sorbani Bhattacharjee, AJS
Sub Divisional Judicial Magistrate (S)

Lakhimpur, North Lakhimpur
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GR   1376/2013

APPENDIX

PROSECUTION EXHIBITS:

Ext.1 :  Ejahar 

 Ext.2 :  Medical report of Md. Abdul Hashan Khan 

 Ext.3 :  Medical report of Musstt. Sahara Begum 

Ext.4 :  Medical report of Musstt. Fatema Begum 

Ext.5 :  Medical report of Musstt. Norjena Begum 

 Ext.6 :  Medical report of Md. Sadik Sultana Khan 

 

DEFENCE EXHIBITS

NIL

PROSECUTION WITNESSES :

(1) PW-1 Musstt. Fatema Begum

(2) PW-2 Md. Abdul Hasen Khan

(3) PW-3 Musstt. Sahera Khatun

(4) PW-4 Dr. Dipen Borah

(5) PW-5 Md. Abu Sohid

DEFENCE WITNESSES

NONE

MATERIAL EXHIBITS

NIL

                    

                    

Smt. Sorbani Bhattacharjee, AJS
Sub Divisional Judicial Magistrate (S)

Lakhimpur, North Lakhimpur


