
1 | P a g e                   G R  C A S E  N O :  1 4 9 5  o f  2 0 1 1

       

       IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE

       (SADAR), NORTH LAKHIMPUR, LAKHIMPUR

GR CASE NO: 1495 of 2011

U/s – 326/379/34 of IPC

State

-Versus-

1. Sri Nitul Gogoi and

2. Smti Jonali Gogoi 

                                                                .........Accused persons.

                                                                                     

PRESENT : Smt. Sorbani Bhattacharjee , AJS

                  Sub Divisional Judicial Magistrate (Sadar)  

                  Lakhimpur, North Lakhimpur.

ADVOCATES APPEARED-

FOR THE PROSECUTION  :  Sri Khirod Kr. Kakoti.  

                                                                    

FOR THE ACCUSED          :  Sri Sonadhar Patir

 

EVIDENCE RECORDED ON :  16.12.2014, 19.01.2015,

        05.12.2015,07.02.2017, 

       29.12.2017, 04.04.2017

ARGUMENT HEARD ON     : 05.04.2019 & 02.05.2019

                  JUDGMENT DELIVERED ON: 02.05.2019 



2 | P a g e                   G R  C A S E  N O :  1 4 9 5  o f  2 0 1 1

JUDGMENT

 1. The prosecution story in brief as revealed from the Ejahar

lodged by the informant Sri Babul Borah is that on 06.11.2011 at

about  8:30  PM  at  Rajbari  Ali  under  the  jurisdiction  of  Boginadi

Police  Station,  the  accused  persons  without  any  rhymes  and

reasons assaulted the son of the informant namely Sri Sunit Borah

and  his  friends  Sri  Ratul  Gogoi  and  Sri  Jintu  Gogoi  with  a  dao

causing  them  grievous  injuries  on  their  persons  and  snatched

away one mobile phone and Rs.2,000/-. 

 2. The Officer-in-charge, Boginadi police station, on receipt of

Ejahar registered Boginadi P.S. Case No. 172/2011, U/S 326/379/34

of  IPC  and  started  investigation.  After  completion  of  the

investigation, the concerned I.O. submitted charge sheet against

the accused persons namely, Sri Nitul Gogoi and Smti Jonali Gogoi

U/S 326/379/34 of IPC.

 3. In  due  course,  the  accused  persons  appeared  before  the

Court  and  the  copies  of  relevant  documents  were  furnished  to

them as per section 207 of CrPC. Having found a prima facie case

against the accused persons, the charge U/S 326/379/34 of IPC are

framed (by the then learned Chief Judicial Magistrate, Lakhimpur),

read over and explained to them to which they pleaded not guilty

and claimed to be tried.

 4. The  prosecution,  in  support  of  its  case,  examined  7

(seven) witnesses as PWs. As the victim of this case namely Sri

Sunit Borah was not cited as a witness in this case hence he was

called as CW by the Court and examined as CW-1. Defence case

is of total denial as revealed from the statement of the accused

persons recorded U/S 313 of the Code of  Criminal  Procedure.

Defence side examined accused Smti  Junali  Gogoi as DW-1. I
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have heard the arguments advanced by the learned counsels for

both sides. 

5. POINTS FOR DETERMINATION:-

1. Whether  the  accused  persons,  on  06.11.2011  at  about

8:30 PM, at Rajbari Ali under the jurisdiction of Boginadi Police

Station,  in  furtherance  of  their  common  intention  voluntarily

caused  grievous  hurt  to  Sri  Sunit  Bora  and  his  two  friends

namely Sri  Ratul  Gogoi and Sri  Jintu Gogoi  by means of dao,

which is an instrument for stabbing and thereby committed an

offence punishable U/S 326/34 of Indian Penal Code?

2. Whether the accused persons on the same day, time and

place, in furtherance of their common intention, committed theft

of  Rs.2,000/-  and  a  mobile  phone,  by  taking  it  out  of  the

possession of informant’s son Sunit Borah or his friends Sri Ratul

Gogoi  and Sri  Jintu  Gogoi  and thereby committed an  offence

punishable U/S 379/34 of Indian Penal Code ?

DISCUSSION, DECISION AND REASONS  THEREOF:   

6. PW-1 Babul Borah deposed that he is the informant of this

case. He lodged this case against Nitul Gogoi and Jonali Gogoi. In

the year 2011 in the month of November on the day of incident

Boserekia Sokam was going on in his house. Sunit Borah is his son

who  is  aged  about  21  years  and  he  studied  at  Lakhimpur  by

staying there. On the day of incident Sunit Borah went to his house

to attend 'Sokam'. The name of a friend of Sunit Borah was Pinku

Borah. On the day of incident Sunit Borah went to the house of

Pinku  Borah  situated  at  Rajbari.  When Sunit  Borah  went  to  the

house  of  Pinku  Borah  then  Jintu  Gogoi  and  Ratul  Gogoi

accompanied him to the house of Pinku Borah.  On the way, the

accused Nitul Gogoi, in front of his courtyard, stabbed Sunit Borah

with a ‘dao’ on his head, left arm and finger of right hand. Sunit

Borah rushed to his house in injured condition. Sunit Borah told
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him that Nitul Gogoi stabbed him and then Sunit Borah fell down in

the courtyard. He has seen injury of Sunit Borah. At that time Lalit

Mohan Das was present in his house. He searched 108 Ambulance

and admitted Sunit Borah at North Lakhimpur Civil  Hospital.  He

lodged a written FIR at Chauldhowa Outpost on the same day of

the incident. The accused Nitul Gogoi also snatched away a mobile

phone and an amount of  Rs.  2,000/-  from his  son  Sunit  Borah.

Ext.1 is the FIR and Ext.1(1) is his signature. 

 In cross-examination, he stated that at the time of incident

Sunit Borah was studying in a College. The distance between his

house and the place of occurrence is about 1 kilometre. He denied

the suggestion that Sunit Borah, Jintu Gogoi and his another friend

went to Rajbari in a bicycle. He further stated that at the time of

the incident he was not present at the place of occurrence and he

has not seen who and how Sunit Borah was stabbed. He came to

know about the incident from Sunit Borah. He does not know who

the  neighbours  of  Nitul  Gogoi  are.  The  house  of  Nitul  Gogoi  is

situated near the road. He denied the suggestion that while Nitul

Gogoi was not present in his house then Sunit Borah and his friend

went to the house of Nitul Gogoi and caught hold of the hand of

the wife of Nitul Gogoi namely Smti Jonali Gogoi. He denied the

suggestion  that  Sunit  Borah  sustained  injury  when  Jonali  Gogoi

took out her 'Tamul-kota-kotari' (knife). He denied the suggestion

that the injuries sustained by Sunit Borah is not caused by 'dao'.

He denied having any knowledge about the case lodged by the

accused  person  against  his  son  Sunit  Borah.  He  denied  the

suggestion that Sunit Borah sustained injury over his head or arm. 

7. PW-2 Lalit Mohan Das deposed that informant Babul Gogoi is

known to him. He also knows the accused in the dock namely Sri

Nitul Gogoi. He also knows another accused but he has forgotten

her name. About three years back the incident occurred at about

8:00 PM. On the day of the occurrence he was watching T.V in the

house of Babul Borah. As the electricity had gone, he came outside

of the house.  Then he heard hue and cry and saw Sunit  Borah

coming to the house. He saw blood on the body of Sunit Borah. On
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being asked, Sunit Borah told him that he had gone to Rajbari and

while returning from there the accused Nitul Gogoi assaulted him

in front of his house. He saw injury over the palm of the hand of

Sunit Borah. He saw blood on the head of Sunit Borah but he had

not seen over which part of head he sustained injury. Thereafter,

he left from there. He does not know what happened thereafter. 

 In cross-examination, he deposed that his house is situated

near the house of Babul Gogoi. He does not know why accused

Nitul  Gogoi stabbed Sunit  Borah. He denied the suggestion that

Sunit Borah did not tell him that Nitul Gogoi assaulted him. 

8. PW-3 Sri Drona Borah deposed that the informant is known

to him. He also knows the accused persons present in the dock. He

forgot the date of occurrence. He has a rice mill at his house and

the mill remain open till 9:00 PM. Due to the sound of rice mill the

sound of outside cannot be heard. He stated that on the day of

occurrence after 9:00 PM he heard hue and cry towards the house

of  Babul  Borah.  He heard Babul  Borah saying that  his  son was

slashed/cut and Babul Borah asked Nitul Borah to come out of his

house. He does not know anything else. 

 In cross-examination he deposed that his house is located

within one kilometre from the house of Babul Borah. In front of his

house there is a house of Nitul Gogoi. In between his house and

the house of Nitul Gogoi there is a Govt. Road. Babul Borah did not

visit the house of Nitul Gogoi. He did not see the incident. He does

not  know whether  Nitul  Gogoi  was  in  his  house  at  the  time of

incident or not. The name of the son of Babul Borah is Sunit Borah.

He  does  not  know  about  any  incident  took  place  between  the

informant and Jonali Gogoi in the house of the accused persons. 

9. PW-4  Sri  Sobin  Basumatary  deposed  that  the  informant

Babul Borah is known to him. Accused Jonali Gogoi and Nitul Gogoi

are  also  known  to  him.  He  does  not  know  anything  about  the

incident. He had not heard anything about the incident. Defence

declined to cross-examine him. 
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10. PW-5 Sri Jayanta Gogoi deposed that he knows the informant

and the accused persons. He does not know anything about the

incident. Defence declined to cross-examine him. 

11. PW-6  Dr.  Prabin  Mili  in  his  evidence  deposed  that  on

07.11.2011 he was working as Medical & Health Officer-I at North-

Lakhimpur Civil Hospital. On that day at 12:30 AM he examined

one patient named Sri Sunit Borah, son of Sri Babul Borah, resident

of  village  Jorhatia,  P/O-Charaimoria,  P/S-Boginadi,  District-

Lakhimpur,  on  being  escorted  by  UBC  498  Sri  Babul  Sonowal.

There  was  alleged  history  of  assault  with  injury  sustained.  On

examination he found the following injuries:-

(1) Cut injury, measuring about 2 cm x 2 cm x 1 cm approximately 

over left medial part of forearm.

(2) Another cut injury of measuring about 1 cm x 1 cm x 0.5 cm 

over proximal part of right ring finger, and

(3) Tenderness over whole scalp.

 According to PW-6,  injury no.  1 was simple in nature and

caused by sharp object and the injury was fresh. Injury no. 2 was

grievous in nature and was caused by sharp object and was fresh,

and injury no. 3 was simple in nature caused by blunt object. For

injury no. 2, he had advised X-Ray right hand of AP and lateral

view. X-Ray plate no. 1659/11 done on 07.11.2011 and finding was

fracture distal part of proximal phalange of 4th finger on right hand.

The X-ray was done at North-Lakhimpur Civil Hospital. Ext.2 is the

injury certificate, Ext.2(1) is his signature. 

 In cross-examination, he deposed that the sharp object by

which injury No.2 was inflicted may be small  or medium object.

Such injury may also be caused because of snatching or pulling of

a  sharp  object  between  two  persons.  Injury  No.3  may  also  be

caused by falling. Injury No.1 may also be caused by snatching or

pulling of sharp object between two persons. 
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12. PW-7 Sri Rudra Kt. Hazarika deposed that on 07.11.2011, he

was working as I/C at Chauldhowa Police Outpost under Boginadi

Police  Station.  On that  day,  the  informant  Sri  Babul  Borah  had

lodged an ejahar at Chauldhowa Police Outpost which he received

vide  G.D.E  No.  100/2011  dated  07.11.2011  and  forwarded  the

same to O/C, Boginadi Police Station for registering a case. The

O/C, Boginadi Police Station registered a case u/s 326/379/34 of

the IPC and entrusted him to conduct the investigation. He first of

all examined the informant Sri Babul Borah at Chauldhowa Police

Outpost  and  recorded  his  statement.  He  went  to  the  place  of

occurrence and inspected the same and prepared a rough sketch

map of the same. Ext-3 is the sketch map, Ext-3(1) is his signature.

He examined the available witnesses at and around the place of

occurrence and recorded their statements. He went searching for

the accused persons and found accused Sri Nitul Gogoi available at

his  house.  On  being  shown by  the  accused Sri  Nitul  Gogoi,  he

seized a mobile handset from his house. Ext-4 is the seizure list,

Ext-4(1)  is  his  signature.  Material  Ext-1  is  the  seized  mobile

handset  (G’  Five)  which  is  shown  to  him  during  adducing  his

evidence.  Finding  sufficient  incriminating  materials  against  the

accused  persons,  he  arrested  the  accused  Nitul  Gogoi  and

forwarded him before the Hon’ble Court. He could not apprehend

the other  involved accused Smti.  Junali  Gogoi.  The victim Sunit

Borah had already been taken to North Lakhimpur Civil Hospital for

medical treatment before lodging the ejahar. During investigation,

he had visited North Lakhimpur Civil Hospital for examination of

the  victim,  but  the  victim  was  not  in  a  position  to  give  his

statement  to  him  because  of  his  critical  medical  condition.  He

collected the injury certificate of the victim from the hospital. After

completing  the  investigation,  he  submitted  charge-sheet  u/s

326/379/34 of the IPC against the accused persons Sri Nitul Gogoi

and Smti. Junali Gogoi by showing Smti. Junali Gogoi as absconder.

Ext-5 is the charge-sheet, Ext-5(1) is his signature.

In cross-examination, he deposed that he had received the

ejahar  on  07.11.2011  at  5:00  PM.  He  left  for  the  place  of

occurrence on 07.11.2011 at 5:20 PM. The place of occurrence is
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at  a  distance  of  about  3½  kilometres  from  Chauldhowa  Police

Outpost.  As  per  ejahar,  the  occurrence  had  taken  place  on

06.11.2011 at about 8:30 PM. He does not remember if any case

was lodged against the victim of this case by the accused persons.

The  occurrence  had taken  place at  Rajbari  road  in  front  of  the

house of the informant. He did not examine any family member of

the house of the neighbour Sri Dorna Hazarika. He did not find Sri

Dorna Hazarika in his house. He found women and children in his

house, but they said that they do not know anything about the

occurrence. He denied the suggestion that he submitted charge-

sheet u/s 326/379/34 of the IPC on assumption only. He denied the

suggestion that with a view to suppressing the actual fact he did

not cite the victim of this case as a witness in the charge-sheet.

Material Ext-1 mobile handset (G’ Five) was of Sri Ratul Gogoi.  

13. CW-1  Sri  Sunit  Borah  in  his  evidence  deposed  that  the

informant Sri Babul Borah is his father. He knows the accused Sri

Nitul Gogoi. The occurrence had taken place in the year 2011. The

occurrence had taken place on the previous day of the death of

Bhupen Hazarika. The occurrence took place at about 7:30 PM, he

was  studying  in  ITI,  Lakhimpur.  He  stated  that  on  the  day  of

occurrence he had gone to his house at Jorhatia Gaon as there was

‘Naam Kirtan’ in their house. He along with his friend Jintu Chutia

went to the house of Pinku Borah at Rajbari Gaon for bringing ‘Taal’

(musical instrument). While they were returning on bike from the

house of Pinku Borah, the accused stopped them in front of his

courtyard. The accused asked him to come to his house. As he

refused to go to his house, the accused quarrelled with him and

attacked him with ‘dao’.  The accused gave a ‘dao’  blow on his

head, but as he put his hands up to protect himself the ‘dao’ blow

fell  on his right hand finger. Thereafter, the accused again gave

two  ‘dao’  blows  on  his  head.  The  ‘dao’  was  a  ‘meat  dao’.  He

sustained injuries on his head and right hand finger. He somehow

came  running  to  his  house.  Thereafter,  he  was  taken  to  North

Lakhimpur Civil Hospital where he had undergone treatment for 12

days.



9 | P a g e                   G R  C A S E  N O :  1 4 9 5  o f  2 0 1 1

 In cross-examination, he denied the suggestion that he has

deposed falsely, and that with three persons they were coming by

a motorcycle from the house of Sri Pinku Borah. The house of the

accused will  be  about  100 meters  from the  house  of  Sri  Pinku

Borah.  Near  the  house  of  the accused,  there are  houses of  Sri

Durna Borah, Sri Papu Saikia and Sri Dauti Gogoi (elder brother of

the accused). If there is hue and cry, they will hear the same. At

the time of occurrence, no neighbouring person had come to the

place of occurrence. He denied the suggestion that the accused

person was not present at the time of occurrence, and that he had

entered into the house of the accused and his two companion were

waiting outside and he had asked for water from the wife of the

accused and she had given water to him, and that after he had

water from the wife of the accused he asked for betel nut from her,

and that she was cutting betel-nut with “katari” (knife), he got hold

of  her  hand with  bad  intention,  and  that  while  the  wife  of  the

accused was trying to rescue herself from him, in the process he

sustained injury on his finger with the knife, and that thereafter as

there was hue and cry they three of them fled away from there by

motorcycle.  He had gone to his  house running through 'pothar'

(paddy  field),  and  that  he  has  deposed  falsely  with  a  view  to

saving  himself.  The  accused  may  have  file  cross-case  against

them. He does not know as he has not been summoned as yet. He

has not seen the above referred 'meat-dao' in the court today. 

14.  Prosecution failed to examine PW- Sri  Ratul  Gogoi and Sri

Jintu Gogoi who were the eye witnesses of this case and as per the

Ejahar they were also the victims of this case along with CW-1 Sri

Sunit Borah. 

15.  In due course accused persons were examined U/S 313 of

CrPC. The statement of accused Nitul Gogoi recorded U/S 313 of

CrPC reveals that he has taken the plea of alibi and stated that on

the  day of  incident  victim Sunit  Borah  along with  his  2  friends

came to the house of the accused persons asking for a betel nut.
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While she was cutting betel nut with knife then victim forcefully

embraced her. Regarding the injury sustained by victim he stated

that he might have sustained injury with a knife while manhandling

his wife. Junali Gogoi on the other hand alleged in her statement

that the victim and his friends tried to rape her. She raised hue and

cry  and  then  they  fled  away  from  there.  In  support  of  their

contention they adduced evidence of accused Junali Gogoi as DW-

1.  Smti  Junali  Gogoi  as  DW-1 deposed that  the occurrence  had

taken place many days ago but she forgot the year. On the day of

occurrence  she  was  alone  at  home.  The  occurrence  had  taken

place at about 8:00 PM. At that time three boys came to her house

and one of them was Sunit Borah and other two are not known to

her. Sunit Borah and other two boys tried to commit rape on her.

Then she assaulted them with 'lathi'. She raised hue and cry and

then they fled away. Thereafter, they lodged a case against them

at Chaudhowa Outpost. The family members of Sunit Borah also

lodged a case against them.

 In cross-examination, she deposed that she and her husband

are the accused of this case. She does not know whether police

arrested the accused persons. She denied the suggestion that she

deposed falsely that they lodged a case against Sunit Borah, and

that she deposed falsely that the accused persons tried to commit

rape on her to protect herself from this case. 

16. In  this  case although charge U/S 379/34 of  IPC has been

framed but on perusal of the evidence on record it is seen that

none  of  the  PW’s  have  incriminated  the  accused  persons  of

committing any kind of theft except the informant. The informant

although in his ejahar as well as in his evidence has alleged the

accused Nitul  Gogoi  of  committing theft of  a mobile phone and

also Rs. 2,000/- from his son but CW-1 and other PW’s kept silent in

this regard which creates doubt over the version of PW-1 who is

not  an  eye  witness  of  this  case.  In  such  circumstances,  the

accused persons cannot be hold guilty for the offences u/s-379/34

of IPC. 
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17.  Let  us  now  see  whether  prosecution  has  been  above  to

prove the offence U/S 326/34 of IPC or not. In a case U/S 326 of

IPC prosecution has to prove that, (i) accused voluntarily

caused grievous hurt to the victim, (ii) The grievous hurt

must have been caused by dangerous weapon or means.

The evidence of  PW-1 reveals that he came to know about the

incident from the victim. After the incident victim rushed to his

house in  injured condition and victim told  him that  Nitul  Gogoi

stabbed him and thereafter Victim fell down in the courtyard. PW-1

saw the injury of victim and admitted him in North Lakhimpur Civil

Hospital. He further stated that PW-2 was present in his house at

that time. PW-2 supporting the evidence of PW-1 has stated that

on the day of incident he was watching TV in the house of PW-1. As

electricity gone hence he came out of the house. Then he heard

hue and cry and saw victim coming to the house. He saw blood pn

the  body  of  victim.  His  evidence  further  reveals  that  on  being

asked victim told him that while returning home from Rajabari Nitul

Gogoi assaulted him in front of his house. He saw injury over the

palm  of  the  hand  of  victim.  He  also  saw  blood  on  his  head.

Although PW-3 has not seen the incident but his evidence reveals

that on the day of incident  he heard hue and cry towards the

house of PW-1 and heard PW-1 saying that his son was slashed/cut.

CW-1 who is the most vital witness of this case has revealed in his

evidence that  he along with his  friend Jintu  Chutia  went  to  the

house of Pinku Borah at Rajbari Gaon for bringing ‘Taal’ (musical

instrument). While they were returning on bike from the house of

Pinku Borah, the accused stopped them in front of his courtyard.

The accused asked him to come to his house. As he refused to go

to his house, the accused quarrelled with him and attacked him

with ‘dao’. The accused gave a ‘dao’ blow on his head, but as he

put his hands up to protect himself the ‘dao’ blow fell on his right

hand finger. Thereafter, the accused again gave two ‘dao’ blows on

his head. The ‘dao’ was a ‘meat dao’. He sustained injuries on his

head  and  right  hand  finger.  He  somehow came  running  to  his

house.  In  his  evidence  he  has  not  mentioned the  name of  the

accused person specifically as to who stabbed him. But from his
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evidence  and the expressions used by him during his  evidence

such as “the accused stopped them in front of his courtyard

“refused to go to his house”  it can be very well ascertained

that he talked about the male accused i.e., about Nitul Gogoi who

stabbed him. If  the evidence of  PW-1,  PW-2,  PW-3 and CW-1 is

stitched together then it becomes evident that only the accused

Nitul Gogoi caused hurt to Sunit Borah and accused Junali Gogoi

was not involved in the crime. Now let us see whether the said

injury is grievous or not.  

18.  According to PW-6 (M.O.)  victim Sunit  Borah sustained the

following injury, 1) Cut injury, measuring about 2 cm x 2 cm x 1 cm

approximately over left medial part of forearm.

(2) Another cut injury of measuring about 1 cm x 1 cm x 0.5 cm 

over proximal part of right ring finger, and

(3) Tenderness over whole scalp.

 According to PW-6,  injury No.(i)  was simple in nature and

caused by  sharp  object  and  injury  was  fresh.  Injury  No.(ii)  was

grievous  in  nature  and  caused  by  sharp  object  and  was  fresh.

Injury No.(iii)  was simple  in  nature caused by blunt  object.  The

injury report (Ext.2) reveals that for injury No.(ii), PW-6 advised X-

ray of right hand of A.P. and lateral view. X-ray plate No.1659/11

done  on  07.11.2011  and  finding  was  fracture  distal  part  of

proximal  phalange  of  4th finger  on  right  hand.  From  the  injury

report  of victim it  is  apparent that he has sustained fracture of

distal part, proximal phalange of 4th finger on right hand. 

                        

19.   It is a known fact that an injury which is grievous as per the

opinion of doctor the same may not be grievous as per Law. To

come under the definition of grievous hurt the injury caused to the

victim must come under any kind of hurt as designated u/s-320 of

IPC as grievous. Section 320 IPC read as follows :-

320. Grievous hurt.-- The following kinds of hurt only are 

designated
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as" grievous":-

First. - Emasculation.

Secondly.- Permanent privation of the sight of either eye.

Thirdly.- Permanent privation of the hearing of either ear.

Fourthly.- Privation of any member or joint.

Fifthly.- Destruction or permanent impairing of the powers 

of any

member or joint.

Sixthly.- Permanent disfiguration of the head or face.

Seventhly.- Fracture or dislocation of a bone or tooth. 

Eighthly.- Any hurt which endangers life or which causes 

the sufferer to be during the space of twenty days in 

severe bodily pain, or unable to follow his ordinary 

pursuits. 

20.     At first if we go through the evidence of CW-1 then it is

found that he sustained injury on his head and right hand finger.

Evidence  of  the  PW-1,  reveals  that  he  was  informed  about  the

incident by the victim himself and his evidence reveals that victim

was stabbed by Nitul Gogoi with a dao on his head, left arm and

finger of right hand. PW-1 took the victim to the hospital. PW-2 saw

the victim in injured condition and he saw injury over the palm of

the hand of victim and also saw blood on his head. Although there

are minor inconsistency in their evidence regarding the part of the

body where victim sustained injury but these inconsistencies are

not fatal to the prosecution case because the incident occurred in

the year 2011 and the evidence of the PWs were recorded after

more than 3 years of the alleged incident and it is not humanly

possible to  remember each and every aspect  of  the incident  in

minute detail. The evidence of PW-1, 2 and CW-1 gets support from

the  medical  evidence  on  material  point  regarding  the  injury

sustained by victim (CW-1). As per the medical report injury No.2 is

grievous in nature. As per section 320 of IPC fracture of a bone

comes under the definition of grievous hurt  and hence,  fracture

caused to the victim by accused Nitul Gogoi in distal part, proximal
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phalange of 4th finger on right hand is grievous hurt as per section

320 of IPC.

21.  Regarding the second ingredient it is quite evident from the

evidence of PW-1, 6 and CW-1 that victim (CW-1) was stabbed

by accused Nitul Gogoi with a dao which is a dangerous weapon

used for cutting, stabbing and as per medical evidence also, the

weapon with which the injury over forearm and right ring finger

of  victim were caused was a sharp weapon. Hence it  is  also

proved by the prosecution by cogent evidence that the nature of

weapon used in the incident was a sharp weapon.

22.  In this case, the accused Nitul gogoi raised the plea of alibi

in his statement U/S 313 of CrPC and adduced the evidence of

co-accused Junali Gogoi as DW-1. Although Nitul Gogoi tried to

explain the injury over the body of victim caused by his wife

with Tamul kota Kotari (knife) while victim embraced her in her

house,  but  DW-1 has  not  fully  supported  him in  this  regard.

Rather she stated that victim and his associates tried to rape

her  and  then  she  assaulted  them with  a  stick.  She  has  not

admitted using any kind of dao or knife to save herself  from

them. In support of their contention accused persons failed to

adduce evidence of any other witnesses and defence version

does not inspire confidence.

23.   Although  in  this  case  charge  was  framed  against  the

accused persons for causing grievous hurt to Sri Ratul Gogoi and

Sri Jintu Gogoi also. But except Ejahar, on judicial notice of the

case diary, no material found against accused persons to frame

charge for the causing grievous hurt to Ratul  Gogoi and Jintu

Gogoi. The PW’s in there evidence also remained silent in this

regard. During investigation I.O. did not record the statement of

Sri  Ratul  Gogoi  and  Sri  Jintu  Gogoi  and  they  could  not  be

examined  in  this  case  and  hence  their  version  could  not  be

known. In such circumstances, I do not find anything against the
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prosecution side that can be fatal for not being able to prove the

charge made in this regard against the accused persons. 

24.   In view of the discussions made above, it is crystal clear

that sunit Borah has been caused grievous hurt by the accused

Nitul Gogoi with a dao which is a sharp cutting weapon and thus

he is hold guilty for the offence U/S 326 of IPC. From the entire

evidence as discussed above one thing is apparent that none of

them  have  incriminated  accused  Jonali  Gogoi  of  causing

grievous hurt to the victim. Except the Ejahar, there is nothing

on record to show that she had any common intention along

with accused Nitul Gogoi to cause grievous Hurt to Sunit Borah.

The  informant  as  PW-1  has  stated  nothing  supporting  his

allegation made against her in the ejahar and hence she cannot

be hold guilty for the offence U/S 326/34 of IPC. 

ORDER

25. Considering the discussions made above and the decision

reached  in  the  foregoing  points  for  determination,  I  have  no

hesitation  to  hold  that  prosecution has been able  to  prove this

case U/S 326 of IPC against the accused person Sri  Nitul  Gogoi

beyond all reasonable doubt. Accordingly the accused person Sri

Nitul Gogoi is hold guilty and convicted U/S 326 of IPC. However,

as already discussed above, he is not found guilty U/S 379/34 of

IPC and hence he is acquitted for the offence U/S 379/34 of IPC. In

this case as already discussed, accused Jonali Gogoi is not found

guilty of the offences u/s-326/379/34 of IPC and accordingly, she is

acquitted of the aforesaid offences. 

26. On perusal of the case-record it is seen that vide seizure list

(Ext.4) which is M.R. No.109/2011 one G. Five, 3.0 MEGA Mobile

phone,  M.55  handset  was  seized  by  the  I.O.  from the  place  of

occurrence which was lying at the house of Sri Nitul Gogoi. None

has  claimed  the  said  mobile  handset  in  this  case.  From  the

evidence of I.O., it is seen that it was seized from the house of
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accused persons on being shown by the accused Nitul Gogoi. The

other PWs have stated nothing in this regard. In the FIR although

the  informant  stated  that  a  mobile  phone was  snatched in  the

incident but he has not given any description of the mobile phone

in the ejahar. He has also not mentioned in the ejahar from whom

the mobile was snatched during the incident. In his evidence he

has remained silent about any mobile phone.  Considering all the

above, it is directed that the seized mobile phone is to be disposed

of in due course as per law.  

27. I have considered the applicability of Probation of Offenders

Act. As the accused has been found guilty and convicted u/s-326 of

IPC  hence  in  this  case  there  is  no  room  for  applicability  of

Probation  of  Offender’s  Act  as  the  offence  u/s-326  of  IPC  is

punishable with imprisonment up to life. 

28. I have heard the convicted person on the point of sentence.

He prayed for leniency stating that he is the sole bread earner of

his family which includes his wife who is not mentally sound and

two minor children. It is pertinent to mention here that the instant

case is a long pending one and the convict Nitul Gogoi is facing

trial since the year 2013. In these six years he has been regularly

present before court except remaining absent only on two dates.

The long pendency of this case since the year 2011 is in itself a

punishment for him. There is nothing on record to show that he

was previously convicted in any other case. Another thing which

needs to be considered here is that he has caused fracture of a

bone of only ring finger of victim. 

             Having due regard to the sentencing considerations

referred  to  above,  the  convict  Sri  Nitul  Gogoi  is  sentenced  to

undergo Rigorous imprisonment for 6 months and pay a fine of

Rs.500/- in default to undergo Simple Imprisonment for 1 month

for  an  offence  U/S-326  of  IPC.  The  period  of  detention  already

undergone (from 08.11.2011 to 29.11.2011) by the convict is to be

set off as per the provision of section 428 of CrPC. 
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29. In view of the facts and circumstances of this case, I am of

the opinion that,  it  is  not  a fit  case for  referring the matter  to

District Legal Services Authority (DLSA) for considering the fact of

awarding compensation to the victim U/S 357A of Cr.P.C.

30. The convict is informed about his right to appeal against the

judgment and order passed by this court. Furnish a free copy of

this judgment to the convicted person.

Given under my hand and seal of this court on this 2nd day

of May, 2019.

 

Smti Sorbani Bhattacharjee, AJS
Sub Divisional Judicial Magistrate (S)

Lakhimpur, North Lakhimpur
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GR 1495 of 2011

APPENDIX

PROSECUTION EXHIBITS:

Ext.1 : FIR 

Ext.2 : Injury report

Ext.3 : Sketch-map 

Ext.4 : Seizure list 

Ext.5 :  Charge-sheet 

DEFENCE EXHIBITS

NIL

PROSECUTION WITNESSES :

(1) PW-1 Sri Babul Borah

(2) PW-2 Sri Lalit Mohan Das

(3) PW-3 Sri Drona Borah

(4) PW-4 Sri Sobin Basumatary

(5) PW-5 Sri Jayanta Gogoi

(6) PW-6 Dr. Prabin Mili

(7) PW-7 Sri Rudra Kt. Hazarika

COURT WITNESSES 

CW-1 Sri Sunit Borah

DEFENCE WITNESSES

DW-1 Smti Junali Gogoi

MATERIAL EXHIBITS

NIL

                    

                    

Smt. Sorbani Bhattacharjee, AJS
Sub Divisional Judicial Magistrate (S)

Lakhimpur, North Lakhimpur


