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IN THE COURT OF  THE ADDITIONAL SESSIONS JUDGE, (F.T.C) 

LAKHIMPUR AT NORTH LAKHIMPUR. 
 

  CRIMINAL REVISION NO.11(2)2013. 
  ARISING OUT OF C.R CASE NO. 2620/07 
  UNDER SECTION 138 OF NEGOTIABLE INSTURMENT ACT. 
 
    P R E S E N T 
 
    Smti D. Bhuyan, 
    Additional Sessions Judge, (F.T.C), 
    Lakhimpur, North Lakhimpur. 
 
    P A R T I E S 
 
    Sri Atul Paul   : Petitioner. 
        
     -Vs- 

    (1)Sri Biren Das and 

    (2)State of Assam  : Opp. parties. 
 
     
    A P P E A R A N C E 
 
For the Petitioner  : Sri Bhabani Phukan, learned Counsel. 

For the Opp. parties  : Sri Biman Borah, learned Counsel. 

      Sri N.K Gogoi, learned Addl. P.P.  

Argument heard on  : 06.02.2015. 

Judgment passed on  : 20.02.2015. 

 

J U D G M E N T 

 

1.  This revision has been directed against the order passed by the 

learned Addl. Chief Judicial Magistrate,  Lakhimpur, North Lakhimpur on 

30.04.2013 in C.R Case No. 2620/07, under section 138 of N.I Act against the 

order of dismissal and the prayer of the petitioner to revive the case.  

 2.  Being highly aggrieved, the petitioner herein filed this revision 

petition challenging the said order of the learned Additional Chief Judicial  
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Magistrate on the ground that the learned Additional Chief Judicial Magistrate, 

Lakhimpur, North Lakhimpur without following the proper provision of law 

rejected the prayer of the petitioner.  

3.  Filtering unnecessary detail of the facts leading to the filing of 

this revision petitioner are that:- 

The complainant/petitioner, Sri Atul Paul had instituted C.R Case 

No.2720/07 against the accused/O.P, Sri Biren Das alleging, inter-alia, that the 

complainant gave rupees one lakh to the accused/O.P as loan to meet his 

necessity in April/2007 and the accused to repay the said loan amount to the 

complainant gave him a cheque dated 29.06.2007 being No.380552 of United 

Bank of India, Dhakuakhana Branch. The complainant presented the said 

cheque at United Bank of India, North Lakhimpur Branch on 20.08.2007 for 

credit in his Account No.CC/201741, but the United Bank of India, North 

Lakhimpur Branch informed the complainant on 04.09.2007  in writing that the 

said cheque could not be honoured due to insufficient of fund. Thereafter, the 

complainant  on 19.09.2007 through his learned Advocate sent notice to the 

accused by Registered A.D asking the accused/O.P to pay the loan amount and 

the same was received by the accused/O.P on 21.09.2007, but the accused/O.P 

did not pay back the money. 

4.   The learned Trial Court examining the complainant and going 

through the materials on record had found prima facie material against the 

accused/O.P u/s 138 of the Negotiable Instrument Act and as such summon was 

issued to him for his appearance. But, as the accused/O.P did not appear before 

the learned Trial Court NBWA was issued against him and on the strength of 

NBWA on 10.08.2012 the accused/O.P was arrested and produced before the 

learned Trial Court and thereafter on 14.08.2012 the  accused/O.P was allowed 

to go on bail. But later on, on 30.04.2013 when the case was posted for offence 

explanation  on that day as the complainant was absent without steps and the 

accused was present, so the learned Trial Court was pleased to dismiss the case 

for non-prosecution of the case by the complainant side.  
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5.  Against that said order the petitioner has preferred this revision 

taking the grounds that on 30.04.2013 the case was posted for appearance of 

the parties but the petitioner could not appear on the said date due to his 

ailment of Spondalities and attending physician asked him to take bed rest. As a 

result the learned Trial Court was pleased to dismiss the case due to absence of 

the petitioner without steps. It is further submitted that though the Advocate of 

the petitioner filed an application showing cause of absence of the petitioner, 

but unfortunately the same was misplaced. It is further submitted that the 

petitioner filed the case on 17.10.2007 and since then he has been attending 

learned Trial Court regularly and delay in trial caused due to attribution of the 

accused/O.P. Hence, the learned counsel for the petitioner has been praying to 

set aside the dismissal order dated 30.04.2013  passed by the learned Trial 

Court with a direction to restore the same to the file and to dispose of the same 

as per provision of law.  

6.  Heard argument of both the parties and going through the 

material on record. I want to dispose the revision by taking the following 

point:- 

  Whether the order passed by the learned Trial Court on 

30.04.2013 dismissing the case of the complainant for non-prosecution is  

tenable under the facts and circumstances of the case under the law ? 

7.  Before discussing the legality of the said order let us put the said 

order passed by the learned Trial Court which is as follows:- 

“30/04/13:  Accused is present. Complainant is absent 

without step. So, the case is dismissed for non-

prosecution of the same.” 

8.  The learned counsel for the O.P has submitted that as the Court 

dismissed the case for non-prosecution of the same so the complainant would 

have filed second complaint petition as per provision of law. It is also his 

argument that the learned Trial Court passed the order rightly when the 

complainant was absent without any steps on the alleged day. 
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9.  The learned counsel for the O.P in support of his argument 

submitted a ruling of Hon’ble Karnataka High Court in the case of H. 

Raghavendra Rao –v- Buckeye Corporation (I) Ltd reported in 2004 Crl. L.J 

2633 wherein it is held as under:-  

 “A clear reading of the above ratio makes it clear that the 

Magistrate has no jurisdiction t recall the order of dismissal of 

the complaint. The remedy open to the respondent was to move 

the Sessions Court or the High Court as the case may be in 

revision after the order of dismissal once passed. Under the 

circumstances, the only remedy provided as laid down in the 

ratio of above cited decisions, is to file a second complaint as 

it is permissible……..”  

10.    The learned counsel for the revisionist has submitted that on that 

day the petitioner was neither wilfully wanton nor negligent in appearing 

before the Court and so dismissal of the case at the stage of appearance is not 

justified in accordance of law. 

11.  The Hon’ble Sikkim High Court in the case of Suresh Subba –v- 

Udai Sarkar reported in 2009 Crl. L.J. 3925 has held  that:- 

“It is to be noted that in a case under section 138 of the Act it 

is always the complainant who is at stake for his money which 

ought to have been paid through the cheque. Unfortunately 

the cheque in question was dishonoured. Under such 

circumstances, a complaint should not have been dismissed 

immediately and the learned Court ought to have adopted the 

course either to adjourn the case for hearing to some other 

day under provision of Section 256 of the Cr.P.C or to grant 

exemption to the complainant on particular date for his non-

appearance.” 

 12.   Here in this instant case on perusal of the case record it also 

reveals that when the complainant was very regular in attending the Court, the 



                                                     (5)                      Criminal Revision No.11(2)2013 
learned Trial Court dismissed the case for non-appearance of the complainant 

on the alleged date only. The complaint case was filed against the accused/O.P 

when the cheque in question was dishonoured. 

13.  Under such facts and circumstances of the case, and also 

considering the principle of law laid down by the Hon’ble Sikkim High Court 

in the case of Suresh Subba –v- Udai Sarkar reported in 2009 Crl. L.J.  I find 

and hold that immediately dismissal of the case by the learned Trial Court 

without adjourning the hearing of the case to some other day was not proper 

and judicious which is liable to be interfered and accordingly the order passed 

by the learned Trial Court on 30.04.2013 in connection with C.R Case 

No.2620/07, u/s 138 of N.I Act is not sustainable in law. Hence, it is set aside.  

14.  Send down the case record along with a copy of this judgment to 

the learned Trial Court with a direction to restore the C.R Case No.2620/07, u/s 

138 of N.I Act  to the file and disposed of the same as per provision of law.  

15.  The parties are directed to appear before the learned Trial Court 

on 21.03.2015 for taking necessary steps.  

16.  Accordingly, the revision stands disposed of on contest. 

17.  Judgment prepared, signed, pronounced and delivered in the open 

Court under my hand and seal of this Court, this the 20th day of February, 2015. 

 

 
                     (D. BHUYAN) 
                                Addl. Sessions Judge, (F.T.C),
                   Lakhimpur, North Lakhimpur. 
Dictated & corrected by me:-  
 
 
        ( D. BHUYAN) 
Addl. Sessions Judge, (F.T.C), 
Lakhimpur,  North  Lakhimpur. 
 
Transcribed & typed by me: 
 N. Chetri, (Steno).  


