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High Court Form No.(J)3. 
HEADING OF JUDGMENT IN THE APPEAL. 

 
 
 
District : Lakhimpur. 

IN THE COURT OF DISTRICT JUDGE : LAKHIMPUR : 
AT NORTH LAKHIMPUR. 

 
 
PRESENT : Sri A.K.Das, 
   District Judge, 
   Lakhimpur, North Lakhimpur.   
 
 
Money Appeal No.1/2013. 
the 31st day of May, 2013. 
 
 
From the Judgment and Decree dtd. 08.02.2013 and 19.02.2013 
respectively passed by the learned Civil Judge, Lakhimpur, in Money Suit 
No.9/2009. 
 

 

Md. Raja Hussain.    … Appellant. 

-versus- 

Md. Rabijul Hussain.   … Respondent. 

 

   This appeal is coming on for final hearing on 17th day of 

May, 2013 in presence of :  

 
 
Mr. M.C.Hazarika, the learned advocate for the Appellant. 
Mrs. M.D.G.Baruah, the learned advocate for the Respondent. 
 
 
   and having stood for consideration to this day this court 
has delivered the following JUDGMENT.  
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   J U D G E M E N T 

 

1.   This Money Appeal has been preferred by the Appellant/ 

defendant, Md. Raja Hussain, s/o Sariful Hussain, Ward No.14, North 

Lakhimpur town, Dist. Lakhimpur, under Order XLI RW Sec. 96 of the 

Code of Civil Procedure against the Judgment & Decree dtd. 08.02.2013 

and 19.02.2013 respectively passed by the learned Civil Judge, Lakhimpur, 

North Lakhimpur, in connection with Money Suit No.9/2009 decreeing the 

suit of the Respondent/ plaintiff for realisation of Rs.2,50,000/- only with 

interest @ 3% p.a.   

2.   Being highly aggrieved and dissatisfied with the 

aforesaid Judgment & Decree so passed by the learned lower court, the 

appellant/ defendant preferred this Appeal on the ground stating interlia that 

the suit of the Respondent/ plaintiff is not maintainable in-as-much-as no 

suit for recovery of loan advanced by money lender shall proceed in Civil 

Court until the court is satisfied that he holds a valid Registration certificate 

and that he is not required to leave Registration certificate by the reason of 

the fact that he does not carry on business of money lending and thus the 

suit is barred by Assam Money Lenders' Act. It is further averred in the 

Memo. of Appeal that several contradiction is available in the evidence of 

PW.1, PW.2 and PW.3 in respect of the amount of transaction, so the 

learned lower court below ought to have decided that the so-called hand-

notes are manipulated. It is furthermore averred in the memo. of Appeal that 

the learned lower court below wrongly observed that the appellant/ 

defendant did not examine any witness in support of his written objection,  

and thus the learned lower court failed to appreciate the evidence on record 

in its proper perspective and arrived at a wrong decision.   

3.   Now, the question to be decided is, whether the learned 

lower court was justified in decreeing the suit of the Plaintiff/ respondent 

vide Judgment & Decree dtd. 08.02.2013 and 19.02.2013 respectively in 

connection with Money Suit No.9/2009 ? 
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4.   Before entering into the merit of the Appeal, let me go 

through the facts of the Respondent/ plaintiff’s case. The Respondent/ 

plaintiff’s case, in brief, is that both the Respondent/ plaintiff and the 

Appellant/ defendant are known to each other since childhood and the 

Appellant/ defendant to improve his business took an amount of Rs.71,000/- 

only from the Respondent/ plaintiff on credit on 21.03.2006 and executed 

one hand-note in presence of witnesses on receipt of Rs.71,000/- only and 

promised to return the same on demand. The Appellant/ defendant 

subsequently, on 06.12.2006 again took Rs.1,50,000/- only from the 

Respondent/ plaintiff on credit and executed  another hand-note in presence 

of witnesses on receipt of the said amount of Rs.1,50,000/- only and 

promised to return the same on demand. The Appellant/ defendant again 

subsequently took Rs.5,000/- only on 10.01.2007, Rs.20,000/- on 

06.02.2007, Rs.5,000/- only on 28.02.2007, Rs.3,000/- only on 10.03.2007 

and Rs.3,000/- only on 20.03.2007, and executed hand-notes in presence of 

the witnesses in every time on receipt of the money from the Respondent/ 

plaintiff, and thus the defendant took a sum of Rs.2,57,000/- only in total 

from the Respondent/ Plaintiff, but the Appellant/ defendant failed to return 

the said amount to the Respondent/ plaintiff even after repeated demands. 

The Respondent/ plaintiff thereafter issued Advocate Notice on 29.07.2007, 

and on receipt of the notice, the Appellant/ defendant returned only a sum of 

Rs.7,000/- only to the Respondent/ plaintiff and promised to return the 

entire remaining amount of Rs.2,50,000/- only on or before 05.02.2009, but 

the Appellant/ defendant did not return the said amount in time and did not 

care to pay back the said amount to the Respondent/ plaintiff.   

5.   Appellant/ defendant has contested the suit both in law 

points and facts by filing written statement. In his Written Statement, the 

Appellant/ defendant contended that he never executed any kind of hand-

note for Rs.71,000/- only and also Rs.1,50,000/- only, as claimed by the 

Respondent/ plaintiff. He further contended that the averment made in the 

plaint is false and based on forged documents, and he has denied to have 

executed hand-note acknowledging loan of Rs.36,000/- only as stated in  
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para-5 of the plaint and he is not at all liable to pay the amount of 

Rs.2,50,000/- only to the Respondent/ plaintiff. He further contended in the 

W.S. that the Appellant/ defendant never returned a sum of Rs.71,000/- only 

on 20.09.2009, and also never assured the Respondent/ plaintiff to return 

the remaining amount of Rs.2,50,000/- only on or before 05.02.2009. 

Accordingly, the Appellant/ defendant has prayed for dismissal of the suit of 

the plaintiff with a prayer to allow compensation for such vexatious claim.  

6.   Upon the premises of the pleadings, the learned lower 

court has framed the following issues to determine the real controversies 

between the parties. 

1) Whether there is cause of action for the suit ? 

2) Whether the plaintiff is entitled to get decree as 

prayed for with cost ? 

3) To what other relief/ reliefs the parties are entitled? 
 

DISCUSSION, DECISION AND REASONS THEREOF ON ISSUE NO.1. 

7.   From the bundle of facts stated in the plaint, it seems that 

there is cause of action for the plaintiff’s suit. As per averment made in the 

plaint, the Appellant/ defendant took Rs.2,50,000/- only from the 

Respondent/ plaintiff by executing hand-note and after receipt of the 

Pleader's notice, the Appellant/ defendant returned an amount of Rs.7,000/- 

only and he is to get Rs.2,50,000/- only from the Appellant/ defendant, but 

the appellant/ defendant by filing Written Statement totally denied the fact 

of execution of the hand-notes. After going through the pleadings and from 

the bundle of facts stated in the plaint, it seems that there is cause of action 

for the suit. The learned lower court has rightly decided this issue in favour 

of the Respondent/ plaintiff. 
 
DISCUSSION, DECISION AND REASONS THEREOF ON ISSUE NOS.2 & 3. 
 

8.   Both the issues have been taken up together for decision 

as they are related to each other. In support of the plaint, the Respondent/ 

plaintiff, Md. Rabijul Borbhuyan has examined himself and another two  
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witnesses, namely Md. Ajibur Borbhuyan as PW.2 and Md. Kutubuddin 

Ahmed as PW.3, and on the other hand the Appellant/ defendant did not 

examine any witness in support of his Written statement. PW.1, Md. Rabijul 

Borbhuyan deposed that on 21.03.2006, he paid an amount of Rs.71,000/- 

only to the Appellant/ defendant by executing a hand-note, Ext.1 and 

subsequently on 06.12.2006, the Appellant/ defendant again took an amount 

of Rs.1,50,000/- only by executing a hand-note, Ext.2, and subsequently the 

Appellant/ defendant took an amount of Rs. 5,000/- only on 10.01.2007 by 

executing hand-note, Ext.3, Rs.20,000/- only  on 06.02.2007 by executing 

hand-note, Ext.4, Rs.5,000/- only on 28.02.2007 by executing hand-note, 

Ext.5, Rs.3,000/- only on 10.03.2007 by executing hand-note, Ext.6, and 

Rs.3,000/- only on 20.03.2007 by executing hand-note, Ext.7, and in this 

way, the Appellant/ defendant took an amount of Rs.2,57,000/- only from 

him. The Respondent / plaintiff in his affidavit evidence stated that as the 

Appellant/ defendant did not return the amount so he had to issue legal 

notice on 29.07.2009 vide Ext.8, and after receipt of the same the Appellant/ 

defendant paid an amount of Rs.7,000/- only. During cross examination, he 

has stated that one Kutubuddin Ahmed was the witness relating to execution 

of Exts.1 to 4 and his mother, Ili Begum signed as witness in Exts.5 to 7. 

During cross examination, the Respondent/ plaintiff has stated that there is 

no document for repayment of Rs.7,000/- only by the Appellant/ defendant 

to the Respondent/ plaintiff.  

9.   Now, let me consider and appreciate the evidence of 

PW.2, Md. Ajibur Borbhuyan, who stated in his evidence that the Appellant/ 

defendant took an amount of Rs.2,57,000/- only from the Respondent/ 

plaintiff on various occasions, such as the Appellant/ defendant took 

Rs.71,000/- only on 21.03.2006, Rs.1,50,000/- only on 06.12.2006, 

Rs.5,000/- only on 10.01.2007, Rs.20,000/- only on 06.02.2007, Rs.5,000/- 

only on 28.02.2007, Rs.3,000/- only on 10.02.2007, and Rs.3,000/- only on 

20.03.2007 from the Respondent/ plaintiff by exectuing hand-notes vide 

Exts.1 to 7. The said witness further stated that he signed as witness in 

Exts.1 to 7, and he has proved his signatures in the hand-notes vide  
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Ext.1(2), 2(2), 3(2), 4(2), 5(2), 6(2) and 7(2). During cross examination, the 

said witness stated that the Respondent/ plaintiff does not deal with money 

lending business and he also does not know what type of business the 

Appellant/ defendant is doing. So, from the evidence of PW.2, it appears 

that the Respondent/ plaintiff is not dealing with money lending business 

and the Appellant/ defendant took an amount of Rs.2,57,000/- only by 

executing hand-notes vide Exts.1 to 7. The said witness has duly proved his 

signatures on the hand-notes vide Exts.1(2) to 7(2). So, the evidence of the 

Respondent/ plaintiff has fully been supported and corroborated by PW.2 

regarding execution of hand-notes by the Appellant/ defendant. 

10.   Now, let me consider and appreciate the evidence of 

PW.3, Md. Kutubuddin Ahmed. The said witness stated in his affidavit 

evidence that the Respondent/ defendant took an amount of Rs.2,57,000/- 

only by executing hand-notes. The Appellant/ defendant took Rs.71,000/- 

only by executing hand-note vide Ext.1, Rs.1,50,000/- only by executing 

hand-note vide Ext.2, Rs.5,000/- only by executing hand-note vide Ext.3, 

Rs.20,000/- only by executing hand-note vide Ext.4, thereafter also 

executed few hand-notes, and thus the Appellant/ defendant took an amount 

of Rs.2,57,000/- only from the Respondent/ plaintiff. The said witness has 

proved his signatures as a witness of the said hand-notes vide Exts.1(3), 

2(3), 3(3) and 4(3). He further stated that the Respondent/ plaintiff issued a 

legal notice upon the Appellant/ defendant and after said legal notice, the 

Appellant/ defendant paid Rs.7,000/- only to the Respondent/ plaintiff. 

11.   From the record, it appears that the evidence of PW.1 has 

been fully supported and corroborated by the evidence of PW.2 and PW.3 

relating to execution of the hand-notes and receipt of money by the 

Appellant/ defendant from time to time. 

12.   Mr. M.C. Hazarika, the learned counsel appearing for the 

Appellant/ defendant, during the course of argument, submitted that the suit 

of the Respondent/ plaintiff is barred by law of limitation and the suit is also 

barred by Assam Money Lenders' Act and not maintainable in its present 

form. He further argued that no suit for recovery of the loan advanced by  
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the money lender shall proceed in a Civil court until the court is satisfied 

that he holds a valid registration certificate to that effect. Mrs. 

M.D.G.Baruah, the learned counsel appearing for the respondent/ plaintiff, 

during the course of argument submitted that the defendant did not adduce 

any evidence in support of the contention of the written statement to show 

that the suit is barred by Assam Money Lenders’ Act, and not maintainable 

in the present form. She further submitted that as the appellant / defendant 

took loan from the respondent/ plaintiff in continuous process by executing 

hand-notes so the suit is not barred under Law of Limitation as the 

limitation will run from the date of subsequent acknowledgment.   

13.   Section 103 of the Indian Evidence Act provides that 

burden of proof as to any particular facts lies on that person who wishes the 

court to believe in its existence unless it is proved by any Law that the proof 

of that fact shall lie on any particular person. But, in this instant case, the 

Appellant/ defendant did not adduce any evidence in support of their 

Written statement. In absence of any cogent and positive evidence it can not 

be said that the Respondent/ plaintiff was dealing with money lending 

business and the suit of the Respondent/ plaintiff is barred by Assam Money 

Lenders' Act. 

14.   I have perused the pleadings of the parties. It appears 

that the Appellant/ defendant while submitting W.S. initially did not 

challenge the suit on the point of Limitation, for which no issue was framed 

by the learned lower court. The established rule of Limitation is that the 

Law of Limitation is not applicable to a plea taken in defence by the 

defendant even though the defence as a claim made by him may not be 

enforceable in court being barred by limitation. Various articles of 

Limitation Act show that they do not apply to a defence taken by the 

defendant in a suit. Thus, the Law of Limitation bars only the action in 

court of Law. In fact what Limitation Act does is to take away the remedy 

of the plaintiff to enforce his right by bringing the action in court of Law, 

but it does not place any restriction to a defendant to put forward any  
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defence though such defence as a claim made by him may be barred by 

limitation and can not be enforced in the court of Law.  

15.   Where the special plea of limitation was not taken in the 

pleadings or at any time before the learned lower court, such plea can not be 

allowed to be raised for the first time in the appellate court, but where any 

new facts are not required to be investigated and the matter can be dealt 

with as pure question of law, the Honourable Supreme Court has allowed 

the plea of lilmitation to be taken for the first time before it ( Municipal 

Corporation -vs- Niya Matullah, AIR 1971 SC, 97 and State Bank -vs- 

Vasudev Anant, AIR 1970 SC 196, relied on ). From the pleadings and the 

evidence on record, it appears that although the plea of limitation was not 

taken by the Appellant/ defendant while filing the written statement, but 

from the facts and circumstances of the case, it appears that it is the only 

pure question of Law and no new matter is to be investigated to decide the 

point of Law of Limitation, which is apparent from the face of the record. It 

appears from the record that the hand-note, Ext.1 was executed by the 

Appellant/ defendant on 21.03.2006 for an amount of Rs.71,000/- only, and 

subsequently the Appellant/ defendant took an amount of Rs.1,50,000/- only 

by executing another hand-note, Ext.2 on 06.12.2006 and subsequently the 

Appellant/ defendant approached the Respondent/ plaintiff on many 

occasions, and he took money from the Respondent/ plaintiff, which comes 

to total amount of Rs.2,57,000/- only, but it appears that the Respondent/ 

plaintiff filed this instant suit on 29.10.2009 i.e., after lapse of three years 

from the date of execution of Ext.1. As such, the suit of the Respondent/ 

plaintiff is time barred with respect to realisation of the amount of 

Rs.71,000/- only which relates to Ext.1, hand-note. There is no such cogent 

and positive, oral and documentary evidence relating to repayment of 

Rs.7,000/- only by the Appellant/ defendant to the Respondent/ plaintiff, 

and accordingly I find and hold that the Respondent/ plaintiff is to get an 

amount of Rs.1,86,000/- only from the Appellant/ defendant alongwith 

interest @ 6% p.a. on the said amount from the date of filing the suit i.e.,  
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from 29.10.2009 till realisation. The decision of both the issues have been 

answered, accordingly. 

                              O R D E R 

16.   It is, accordingly, decreed that the Respondent/ plaintiff 

will get an amount of Rs.1,86,000/- (Rupees One Lakh Eighty Six 

Thousand) only from the Appellant/ defendant alongwith an interest @ 6% 

p.a. on the said amount from the date of filing of the suit i.e., from 

29.10.2009 till realisation. 

17.   In the result, the Appeal is partly allowed on contest with 

cost.  Draw up a decree, accordingly. 

18.   Send back the record of Money Suit No.9/2009 to the 

learned lower court with a copy of this Judgment for compliance. 

Given under my hand and seal of this court on this 31st 

day of May, 2013. 

 

 

                                                      (A.K.Das) 
                                          District Judge, 
                                      Lakhimpur, North Lakhimpur. 

Dictated by me : 
 
 

(A.K.Das) 
District Judge, 
Lakhimpur, North Lakhimpur. 
 
 
 
 
 
 
 
Transcribed & typed by – 
S.Kshattry, Stenographer. 
 
         


