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J – U – D – G – M – E – N – T 

1)    The Prosecution story in brief is like that the accused stands charged for 

the offences of Section-279/337/304(A)/427 of IPC upon the ejahar of Shri 

Chetana Nanda Borah, S/O-Late Narayan Chandra Borah, R/O-Borkamala Boria, 

P.S-North Lakhimpur & Dist.-Lakhimpur. The complainant had lodged the ejahar 

on 30-04-2006 stating that on 30-04-2006 at about 11-45am when his 

brother/Bhuban Chandra Borah and nephew/Nripen Borah were going on a scooter 

bearing Regd. No. AS-07/9361 from their home to Lathau, at Pahumara Tini Ali, 

on the NH-52, one Super Bus, bearing Regd. No-AS-01-X/2265 coming rashly and 

with great speed hit on the backside of the scooter and as a result, both the 

complainant’s brother and nephew got seriously injured. The complainant’s 

brother/Bhupen Borah expired on the same date of the accident at North 

Lakhimpur Civil Hospital, where he was admitted for treatment. The scooter was 

also totally damaged in the accident. 
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2)  The First Information Report (FIR in short) was registered and police 

investigated into the case. The police had seized both the vehicles and also later on 

released the same on zimmah. The inquest report on the dead body of the deceased 

had also been done and the post mortem was also conducted. And thereafter the 

police collected both reports and the medical report of the injured/Nripen Bora and 

after the completion of the usual investigation, submitted the Charge-Sheet U/S-

279/337/304(A)/427 IPC against the accused. The accused was released on bail 

during the period of investigation. The C/S had been accepted by the then Learned 

CJM, Lakhimpur for necessary trial against the accused. He had taken the 

cognizance on the alleged offences of the charge sheet and I received this case after 

it was transferred to my Ld. Predecessor for disposal. 

    

3)  When the accused appeared before the then Ld. Trial Magistrate, he was 

allowed to remain on bail. The necessary copies and the relevant documents of the 

instant case were furnished to the accused as per requisite of Section-207 Cr. P. C.  

     The then Ld. Trial Magistrate finding a prima-facie on the offences Section-

279/337/304(A)/427 IPC against the accused, he explained and read out the 

substances of the aforesaid accusations of the case to the accused ; to which he 

pleaded not guilty and claimed to be tried. 

 

4)    POINTS FOR DETERMINATION:- 

i) Whether the accused had driven his vehicle rashly or negligently as to 

endanger human life on any public road or not. 

ii) Whether the accused person had caused hurt to the complainant’s 

nephew/Nripen Bora by rash or negligent driving or not.  

iii) Whether the accused caused the death of the complainant’s brother due 

to rash or negligent driving or not. 

iv) Whether the accused had committed mischief by causing damage of 

Rs.50/- or upwards to the scooter belonging to the deceased or not. 

 

5)  DISCUSSION, REASONS AND DECISION THEREON:- 

  To Prove its case the prosecution examined a total 05(five) witnesses, Viz;- 

 i)  PW1----------------The complainant/Chetana Nanda Bora, 

ii)  PW2-----------------Nripen Bora /Injured, 

iii) PW3-----------------Dimbeswar Gogoi, 
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iv) PW4-----------------Noren Borah and 

v)  PW5-----------------Dr. Nibedita Baruah. 

The exhibited documents are as follows- 

i) Ext.no.1----------------FIR and  

ii) Ext.no.2----------------Seizure list of the scooter. 

The accused was also examined U/S-313 Cr. P. C. where he totally denied 

the allegations of rash and negligent driving at the time accident.  

 

6)  I heard the submissions of the Ld. Counsels of both the sides. Ld. Counsel 

for the prosecution submitted that there are sufficient incriminating materials 

against the accused. She had read out the evidences of available with the records 

and simply claimed for the conviction of the accused on the charged offences of 

the case.   

The Ld. Defence counsel had submitted that in the case there were no 

eyewitnesses of the accident. PW2 was the pillion rider of the scooter of the 

deceased. PW2 had stated a different place of occurrence of the incident, which 

contradicted with the prosecution story. 

Further he submits that the Seizure list/Ex-2 shows that the scooter had no 

rear view mirror at the time of accident. The deceased possessed only a Learner 

Driving License, which had surpassed the validity period too.  

The last line of the Inquest Report available on the record shows that the 

driver of the scooter was PW2 and the PW2 did not know about the driving license 

of the deceased. All the contradictions are not minor ones and the driver of the 

scooter had contributory negligence in the accident. Hence the accused is definitely 

entitled to get acquittal in the case.       

  

7)   Now let me see the evidences available on the record.  In the Ext-1/FIR, the 

informant had mentioned that both the informant’s brother and nephew got 

seriously injured. The injured brother/Bhupen Borah expired on the same date of 

the accident at North Lakhimpur Civil Hospital. The scooter was also totally 

damaged in the accident.  During evidence the informant/PW1 stated that when his 

brother and nephew were coming to Nawboicha in a scooter, the scooter was hit by 

a bus. Then he was informed about the accident and he found his brother dead in 

the hospital and his nephew was in an injured condition. He lodged the Ext.no-

1/FIR with his signature Ext-1(1).  
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The Scooter was seized by the police and Ext-2 is the seizure list and Ext-

2(1) is his signature in the seizure list. During the cross examination he stated that 

he had not seen the occurrence of the accident. He stated that the deceased brother 

was the driver of the scooter.  

 

8) PW2/injured who is the son of the deceased had deposed that when he was 

going  with his father to Nawboicha for attending a marriage ceremony in a scooter 

at Pahumara one super bus hit their scooter from their backside. He became 

injured and his father, who was driving the scooter, was also badly injured. They 

were taken to the North Lakhimpur Civil Hospital and his father died in the 

hospital.  

PW2 had stated that the accident took place at Pahumara, which supported 

and corroborated with the story of the Ext-1.  Hence the submission of the defence 

side with regards to the place of occurrence has no value at all.  PW2 stated that he 

did not know anything about the driving license of his deceased father. He had also 

stated that his father was the driver of the scooter. The defence side had totally 

failed to shake the evidences of PW2. 

 

9) PW3 stated that he did not know the accused and the complainant. He stated 

that the bus/alleged offending vehicle was at high speed and the bus knocked down 

the scooter, while trying to overtake the scooter. The driver and pillion rider of the 

scooter got injured in the accident and the driver died in the hospital. Later on, the 

bus driver surrendered before the Laluk-P/S    

  

10) PW4 stated that the ASTC bus knocked down the scooter from behind and 

injured both the riders, the bus was in high speed. The bus rushed to the Laluk-P/S 

and the victims were sent to hospital.  

 

Both the PW3 & PW4 are independent witnesses and supported the 

prosecution case and the defence failed to bring anything in their favor from their 

evidences.  

 

11) PW5 stated that on 30-04-2006 at 1.15pm, she examined the PW2 at North 

Lakhimpur Civil Hospital without any police requisition and she found following 

injuries over the body of patient/PW2- 
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i) Abrasion in the right hand on exterior side near the elbow joint (size 

1” X  ½”) 

ii) Pain in the right shoulder joint.  She stated that on AP and lateral view 

of the right shoulder joint of the radiologist report shows there was no 

fracture and  

iii) Bruise on the right shoulder joint. She opined that PW2 received 

simple injuries only, which were fresh and caused by blunt weapon. 

Ex-3 is her report and Ex-3(1) is her signature. 

 

12)   Thus, going through the aforesaid prosecution witnesses, it is apparent on 

the evidences of PW2 to PW4 that the bus was driven rashly and in excessive 

speed and the offending bus knocked down the scooter from the backside, while 

trying to overtake the scooter. The prosecution witness no-1 to PW4 stated that the 

accident took place due to the fault of the bus only.  It is also seen that the 

victim/PW2 got simple injuries in the accident which PW5 supported and the 

driver of the scooter died in the hospital after the accident.  

 

13)     It is an admitted fact of the accused U/S-313 Cr. P. C. that the accused 

was the driver of the bus. He had asserted that he blew horn for getting side and 

but the scooter came in front of his bus and therefore the accident took place for 

the fault of the riders only. He further deposed that he knew about the injuries of 

PW2 and death of another rider of the scooter.  

He stated that the witnesses had adduced falsely against him. He claimed 

total innocence in the accident and even he stated that he was not driving rashly 

and negligently.  

 

14)  The defence side had given some suggestions to the witnesses but nothing 

came in favor of the accused. 

The accused did not adduce any evidence in their defence as to prove his 

suggestions and the asserted fact of the Section-313 Cr. P. C..  

It is a settled principle of law that the main objective of recording a 

statement under Section-313 Cr. P. C. is to give an opportunity to the accused to 

explain the circumstances appearing against him as well as to put forward his 

defence, if the accused so desires.  But once he does not avail this opportunity, 

then consequences in law must follow. Where the accused takes benefit of this 

opportunity, then his statement made under Section 313 Cr. P. C., in so far as it 
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supports the case of the prosecution, can be used against him for rendering 

conviction. Even under the latter, he faces the consequences in law. 

         In the present case, the accused had denied that the accident had occurred 

due to his fault. He stated that the accident took place due to the fault of the riders 

of the scooter only. However, the accused has no proof against all these facts. 

  

15) The Section-103 of the Indian Evidence Act reads like this “the burden of 

proof as to any particular fact lies on that person who wishes the court to believe in 

its existence unless it is provided by any law that the proof of that fact lies on any 

particular person”.  

Here in the present case the accused wishes the court to believe that the 

accident took place due to the fault of the riders of the scooter. He admitted driving 

the bus and meeting the accident. Hence it is his burden to prove this particular 

fact. The defence had not adduced any evidence hence the asserted fact of the 

defence is not proved.  

 

16)  The defence had taken plea that the driver of the scooter possessed a 

Learner’s driving license only and the rider had contributory negligence. However 

the prosecution witnesses did not state that the scooter was being driven rashly or 

negligently hence such plea of the defence cannot be considered.  

 

17) The defence had further stated that the last line of the inquest report shows 

that the driver of the scooter was PW2. However the inquest report was neither 

exhibited in the case nor the person who prepared the inquest report was called for 

by the prosecution or the defence. Hence this plea also cannot be considered. 

  

18)     In view of the above discussed evidences of the prosecution; I have no 

option except to believe the prosecution story. The prosecution has succeeded to 

prove the offences of Section-279/338/304(A) of IPC against the accused beyond 

all reasonable doubts. The accused is guilty U/S-279/337/304 (A) of IPC.  All the 

above points (i) to (iii) have been decided against the favor of the accused 

accordingly.  

However so far as the offences of Section-427 IPC is concerned the 

prosecution could not adduce evidences of MVI to show the damages of the 

scooter. The prosecution witnesses had also failed to specifically state about the 

damages of the scooter. Hence, I am of the view that the prosecution has failed to 
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prove this offence against the accused. Therefore the accused is acquitted from the 

charges of Section-427 IPC. The point-(iv) has been decided in favor of the 

accused. 

  

19)  Then I have heard the accused on the quantum of punishment. The accused 

has prayed for mercy. 

Considering the circumstances of the occurrence of the alleged incident and 

nature of the offences, I am not inclined to give the benefit of the Probation of 

Offenders Act to the accused in the case.  

  

 

20)                                            O  R  D  E  R 

The prosecution has succeeded to prove the offences of Section-

279/337/304(A) of IPC only beyond all reasonable doubts. The accused is guilty 

U/S-279/337/304(A) of IPC. The accused person is acquitted from the alleged 

charged offence of Section-427 IPC.  

Then I also heard the accused on the quantum of the punishment. Seen the 

Petition No- 1008/13 with an affidavit, where he has stated that he had already lost 

his right hand thumb in another recent accident.  He is now unable to drive any 

vehicle and he is the only source of income of his family members, hence he 

should be dealt leniently in the case.  

Considering all the facts,  antecedents and present health condition of the 

accused  of the accused, I convicted the accused and sentenced him with fine only, 

he is sentenced to pay a fine of Rs 2000/ for the Section-304 (A) IPC in default of 

fine Simple Imprisonment of 6 (six) months and further, I sentenced him to pay a 

fine of Rs.500/-each offence of U/S-279/337 IPC, in default of payment of fine, 

another 1 (one) month  Simple Imprisonment for each offence to the accused. 

In case of payment of fine, it shall be deposited in the appropriate Head of 

Account of Assam Govt.          

 

  

21)    The I.O has directed to return the Original document and seizure materials, 

if any in appropriate due course of time as per law. 

    

22)  The convict /accused can also prefer an appeal before the higher court, if he 

wishes. 
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23)      Let a copy of this Judgment and Order be given to the convict/ accused free 

of cost. 

 

24)      The Judgment signed, sealed and delivered in the open court in presence of 

the accused and Ld. A. P. P. on 09-04-13 and tagged with the records in separate 

sheets.  

 
 

25)      The case is disposed of accordingly. 

  

 

26)  Bench Assistant is asked to take all the necessary steps. 

 

 

                                                                            (A. K. Basumatary, AJS) 

                                                                   Judl. Magistrate, 1st Class::Lakhimpur. 
****************************************************************** 
 
 
 


