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HIGH COURT FORM NO. ( J ) 2 

              HEADING OF JUDGEMENT IN ORIGINAL SUIT 

District:- LAKHIMPUR. 

IN THE COURT OF THE MUNSIFF NO.1 :: NORTH LAKHIMPUR: LAKHIMPUR. 

Present :-Mr. Ajoy Kr. Basumatary, AJS. 

               B.Sc.(Hons), B.A.  LL. B. 

     Munsiff No. 1, Lakhimpur. 

 

                  The 09th day of April, 2013 

               Title Suit No.29/2012. 

                                       Filing No- 181201012562012. 
Md. Azizul Islam.      …………… Plaintiff. 

 

 -Vs- 

1) Mustt. Rufsona Begum, 

2) Md. Idrish Ali.  

3) Md. Gulzar Hussain and 

4) Md. Faizul Ali     ---------------Defendants.   

  This suit coming on for final hearing (or having been heard ) on this 
the 04-03-13 & 09-04-2013 in the presence of Mr. M. C. Hazarika,  Ld. Advocate 
for the plaintiff  and Mr. S. I. Hazarika, Ld. Advocate for the defendants and 
having stood for consideration to this the 09th day of April/2013 this court 
delivered the following judgment :- 

       

 

                                  J –U- D- G- M- E- N- T 

 (A suit for a decree for directing the defendant no.1 to live with the plaintiff 
and allowing the plaintiff to exercise conjugal rights and for restraining the 
defendants 2, 3 & 4 from illegal confinement of the defendant no.1 in their house 
and for passing other ancillary reliefs) 

1.     The Story of the Plaintiff in brief is like that, he had socially married the 
defendant no.1 as per the custom of the shariat on 08-05-11. The defendant no.2, 3 
and 4 are father and brothers of the defendant no.1 respectively. The plaintiff and 
defendant no.1 had lived together as husband and wife till 02-07-12. The plaintiff 
is a resident of a flood affected area and therefore, he has been working in 



~ 2 ~ 
 

Arunachal Pradesh alone and occasionally came to his native village and took care 
of defendant no.1. His wife was never subjected to any cruelty by him. When on 
02-07-12 the plaintiff was outside his house, the defendant no.1 left her 
matrimonial house without informing his family members. The plaintiff came to 
the house of the defendants, when the defendant no.1/his wife called him over 
telephone on 05-07-12. Upon his arrival, the defendant no.2 to 4 called 4/5 people 
and forced him to give talaque /divorce to the defendant no.1. When he refused to 
give talaque-nama the defendant no.2 –to- 4 assaulted him and kept him under 
confinement in a room.    

The defendant no.1 took away his mobile phone and also snatched away 
Rs.85,000/- from him. Thereafter, the Boginadi police came to their house and 
released him from Boginadi Police Station.  

         Then on 15-07-12, the plaintiff with 7/8 people went to the house of the 
defendants to bring his wife/defendant no.1 back, but the defendant no.1 refused to 
return saying that the plaintiff had an illicit relationship with his elder sister in-
law/Mustt Raziya Begum, which was totally false and a rumor only. The defendant 
no.1 has been illegally residing in her parents’ house since 05-07-12 and the 
defendant no-2 to 4 had conspired with the defendant no.1 and have been depriving 
the plaintiff/husband from enjoying a conjugal and peaceful married life. The 
plaintiff had served an advocate’s notice also on 15-07-12 and asked the defendant 
no.1 to return by 24-07-12 to the matrimonial house.  

2)  The Cause of action of the suit arose within the jurisdiction of the court on 
02-07-12 when the defendant no.1 left the matrimonial house, on 05-07-12 when 
the defendants assaulted the plaintiff and snatched away Rs.85,000/- and one 
mobile phone belonging to him and then subsequently when she did not return with 
the plaintiff and on 15-07-12 & 24-07-12 to her matrimonial house in-spite of 
getting advocate’s notice of the plaintiff. 

The plaintiff finding no way out, filed the suit for a decree of restitution of 
conjugal rights by directing the defendant no.1 to live with the plaintiff and for 
restraining the other defendants from illegal confinement of his wife in their house 
and for passing other ancillary reliefs 

3)  The defendants had failed to submit their written statement within the 
statutory stipulated period. The belated submitted written statements by the 
defendants were rejected; hence the suit has preceded ex-parte, allowing the 
defendants to cross examine the prosecution witnesses. Accordingly, the 
defendants’ side had cross examined the plaintiff during the evidences. In the suit, 
the defendants had prayed for the dismissal of the suit accordingly.  

 

4)    In support of the suit, the plaintiff adduced oral as well as following 
documentary evidence:– 

PW-1 : Md. Azizul Islam and 
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The Exhibited document is Ext. 1:- Advocate’s notice. 

5)         POINT FOR DETERMINATION:-  

a) Whether or not, the conduct of the defendant no.1 had deprived her 
husband/plaintiff from enjoying his conjugal rights in peaceful married life? 

b) Whether or not, the plaintiff/husband is entitled for the decree for the 
restitution of conjugal of rights, as prayed for? 

c) What other relief(s) the plaintiff is entitled for?  

 

6.  DISCUSSION, REASONS AND DECISIONS THEREOF:- 

I have heard Mr. M. C. Hazarika, the learned counsel appearing for the 
plaintiff and Mr. S. I. Hazarika, the learned counsel appearing for the defendants 
and I have carefully gone through the records and discussed all the points together 
for determination.  

 Ld. Counsel of the defendants submits that the plaintiff had filed this suit 
for restitution of conjugal rights only to escape a criminal case and submitted that 
the plaintiff did not know what he is seeking from the court. The plaintiff and his 
family members had forced the defendant no.1 to live in her parents’ house.  

 

7) Now, let me see whether the plaintiff was ill-treated by the defendants on 
05-07-12 and assaulted by the defendants and forced to give talaque to the 
defendant no.1 and whether the defendant no.1 had snatched away one mobile 
phone and money Rs.85,000/- from the plaintiff as asserted by the plaintiff.  

  PW1/plaintiff had stated that he had taken care of his wife when he was in 
Arunachal Pradesh and time to time visited his native village and residence. 
However, in the suit, the plaintiff has no proof that he had done so since his wife 
had been living in his house alone with his family members. It is neither mentioned 
in the plaint nor stated in his written evidence when he had last visited his house 
prior to 05-07-12.  

  PW1/plaintiff had further stated that he was released by the Boginadi Police 
Station on 06-07-12. He was assaulted and wrongfully confined by the defendants 
and the defendant no.1 had snatched his Rs.85,000/- and one mobile phone, 
however he has no such proof. The plaintiff could have furnished some documents 
regarding all these facts. 

Going through the records, I don’t find any documentary proof/evidences of 
all these asserted facts by the plaintiff. 

 

8) The plaintiff had stated that the defendant no.1 had accused him of having 
illicit relation with his elder sister in-law and his wife had only spread such rumors. 
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However, he had neither impleaded his sister-in-law as a necessary party in the suit 
nor adduced her evidences in the suit. As a result, it shows that the defendant no.1 
had left her matrimonial house due to the alleged mental cruelty.  

 

9)  An injunction under specific performance of a contract is an equitable relief 
and it is within the discretion of the court to grant or refuse it in accordance with 
equitable principles. 

Hence, it is to be seen whether the conduct of the husband/plaintiff, who 
seeks the injunction has come before the Court with clean hands or not.  

If his conduct as a party has been unworthy or the suit has been filed with an 
ulterior motive by suppressing some material facts and not in good faith then it 
would be unjust to direct the wife to live with him. 

 

10)  A marriage under Mohammedans’ law is a civil contract and a suit for 
restitution of conjugal rights is nothing more than an enforcement of the right to re-
unite the husband and wife under this contract.  

In the present case, the Para no-3 of the Ext-1/document of the plaintiff 
shows that the defendant no.1 had filed a criminal case against him in the police 
station on 05-07-12 stating that the defendant no.1 was subjected to cruelty. In this 
regard, the submissions of the Ld. Counsel of the defendants have definitely some 
grounds. Though the defendants’ side had failed to contest in the case by filing 
WS, the submissions of the defendants cannot be disregarded. 

11)   The principles governing legal cruelty are well established, which includes 
any conduct of such a character as to have caused danger to life, limb, or health 
(bodily or mental) or as to give a reasonable apprehension of such a danger. 

In this regards, it is an admission that PW1/plaintiff had been living outside 
his house, hence the conjugal relations were at the instance of the plaintiff only. 
The mental and social status/condition of the defendant no.1 and character of the 
parties show that there is a high probability of cruelty by the husband on his wife.  

 

12)  Even in the absence of satisfactory proof of the husband's cruelty, the 
plaintiff is not entitled for a decree for restitution in favor of the husband; I opined 
that the circumstances are such that it will be unjust and inequitable to compel her 
to live with him, because during the cross examination it was found that the 
plaintiff did not know what relief he actually claimed for. 

 

13)  Thus, going through the entire records and the document, it is found that 
plaintiff had not come up before the court with clean hands. There is a criminal 
case pending against him filed by the defendants. Hence, the conduct of the 
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plaintiff for filing the suit is doubtful. Moreover, the criminal case also requires a 
proper adjudication. If the injunction is granted to the plaintiff in the suit, the 
purpose of the criminal case of the defendant no.1 will be totally affected.  

Furthermore, going through the evidences of PW1 and Ext-1/documents, I 
am of the opinion that if the defendant no.1 is compelled to return to her husband's 
custody then her health and safety would be endangered though there was no 
satisfactory evidence of her physical cruelty. 

 

 

14)          O- R- D- E- R 

In the result, I have come to a conclusion that in the present circumstances, 
the plaintiff’s suit does not warrant an injunction. The defendant no.1 should not be 
directed to live with the plaintiff. All the points have been decided against the 
favor of the plaintiff. 

 

15)  This suit is dismissed without any cost accordingly. 

  

16) The defendants’ side had failed to contest in the suit by filing their written 
statements & their evidences; hence I opined that the defendants do not deserve the 
costs in the suit. 

 

17) The suit is disposed of without the case on contest. 

 

18)  Prepare decree accordingly. 

 

Given under my hand seal of this court on this the 09th day of April, 2013 at 
Lakhimpur, North Lakhimpur, Assam. 

 

(A. Kr. Basumatary, AJS.) 

                                                                              Munsiff No.1, Lakhimpur, Assam. 
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19)    A  P  P  E  N  D  I  X 

The evidence adduced by the plaintiff side: – 

 PW-1 :Md. Azizul Islam. 

 The document submitted by the plaintiff:- 

Ext.-1: Advocate’s notice. 

 

 

20) The evidence adduced by the defendants’ are:- 

NONE 

 

 

(A. Kr. Basumatary, AJS.)            
Munsiff No.1, Lakhimpur, Assam. 

****************************************************************** 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


