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IN THE COURT OF SESSIONS JUDGE : LAKHIMPUR : 
AT NORTH LAKHIMPUR. 

 
 
CRIMINAL REVISION NO.5(2)2013. 
 
P A R T I E S 
 
Sri Bhaiti Saikia.    … Petitioner. 
 
 -versus- 
 
Smti Nayanmoni Deori.   … Respondent. 
 
 
PRESENT  : Sri A.K.Das, 
   Sessions Judge, 
   Lakhimpur, North Lakhimpur.  
 
 
A P P E A R A N C E 
 
Mr. Hemanta Mahanta, the learned advocate for the Petitioner. 
Mr. Sonadhar Patir, the learned Advocate for the Respondent. 
 
 
Date of argument : 03.07.2013 & 13.08.2013. 
Date of Judgment : 22.08.2013. 
 
 
   J U D G M E N T 
 
1.   This Criminal Revision is directed against the impugned  

Judgment & Order dtd. 12.03.2013 passed by the learned Chief Judicial 

Magistrate, Lakhimpur, in connection with Misc. Case No.50/2011 by the 

Petitioner/ 2nd party, Sri Bhaiti Saikia 397/399 CrPC. 

2.   The Petitioner/ 2nd party prefers this Criminal Revision 

on the ground stating interalia that the impugned Judgment & Order dtd. 

12.03.2013 passed by the learned Chief Judicial Magistrate,Lakhimpur, in 

Misc.Case No.50/2011 is bad in Law and liable to be set aside as the 

Respondent/1st party in Misc.Case No.50/2011 totally failed to prove the 

grounds for maintenance for herself with the minor child. The Petitioner/  
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2nd party  assailed the impugned Order on the ground that the Respondent/ 

1st party examined herself, one Gaonburah, an employee of Chaoldhowa 

PHC as defence witnesses, and the DW.3 has produced and exhibited the 

copy of the Death certificate of the husband of the Respondent/ 1st party, 

namely Lt. Babulal Swami, who died on 17.04.2010, which reflects that the 

Respondent/ 1st party was carrying pregnancy of 5 / 6 months. The 

Petitioner/ 2nd party furthermore assailed the impugned Order on the ground 

that the Respondent/ 1st party is not the legally married wife of the 

Petitioner/ 2nd party, and she failed to prove the paternity of the child,  for 

which she is totally not entitled to get maintenance from the Petitioner/ 2nd 

party. Accordingly, the Petitioner/ 2nd party prefers this Criminal Revision 

for setting aside the impugned Order dtd. 12.03.2013 so passed by the 

learned lower court. 

3.   Now, the question to be decided - whether the impugned 

Order dtd. 12.03.2013 so passed by the learned Chief Judicial Magistrate, 

Lakhimpur, in Misc. Case No.50/2011 suffers from any illegality or 

irregularity or impropriety, which requires any interference from this Court 

?  

4.   The Respondent/ 1st party, Smti Nayanmoni Deori has 

preferred one Petition u/s 125 CrPC seeking maintenance from the 

Petitioner/ 2nd party @ Rs.4,000/- only per month for herself and her son, 

and on receipt of the notice, the Petitioner/ 2nd party filed Written Statement 

and contended that the Respondent / 1st party is a married woman and her 

husband, Babulal died about one year ago, and she is the mother of four 

children, and the Petitioner/ 2nd party got married before 13 years and living 

with his wife. It is further contended in the W.S. that the Petitioner/ 2nd 

party filed a case against the Respondent/ 1st party on 02.07.2010 and the 

said case was registered as GR Case No.750/2010 u/s 406/ 493 IPC and 

during investigation, it was proved that the Respondent/ 1st party is a 

married woman and therefore he prayed for dismissal of the claim of the 

Respondent/ 1st party. 
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5.   The Respondent/ 1st party, Smti Nayanmoni Deori in the 

maintenance proceeding has examined three witnesses including herself, 

and the Petitioner/ 2nd party, Sri Bhaiti Saikia has examined two witnesses 

including himself.  

6.   The Respondent/ 1st party, Sri Nayanmoni Deori, in her 

evidence, stated that she got married with the Petitioner/ 2nd party, Sri Bhaiti 

Saikia about three years back at Maa-Padumoni Than and they stayed in her 

house at Chaoldhowa as husband and wife, and out of their marital wedlock 

a male child was born to them on 16th February last year, and thereafter the 

Petitioner/ 2nd party, Sri Bhaiti Saikia deserted her and did not take any 

information about her, for which she is facing great financial difficulties for 

her livelihood. During cross examination, she stated that she was ealier 

married to a man and she is mother of three children and her earlier husband 

had already been expired. The Respondent/ 1st party has also examined Sri 

Pranab Bora as PW.2, who has also supported the evidence of the 

Respondent/ 1st party in vital and material points. The said witness also 

stated that he heard that Sri Bhaiti Saikia and Smti Nayanmoni Deori got 

married at Maa-Padumoni Than. PW.3, Smti Panchami Deori, in her 

evidence, stated that she saw the Petitioner/ 2nd party visiting the house of 

Respondent/ 1st party after death of earlier husband of the Respondent/ 1st 

party and due to their relationship, a male child was born to them, and now 

the Petitioner/ 2nd party deserted the Respondent/ 1st party. The Petitioner/ 

2nd party has also examined himself as DW. In his evidence, he stated that 

on 17.04.2010, the husband of the Respondent/ 1st party was expired and 

she has falsely filed this case against him and he is not liable to pay any 

compensation to the Respondent/ 1st party. During cross examination, he 

has stated that he had visiting terms in the house of the Respondent/ 1st 

party as Babulal, the husband of the Respondent/ 1st party was known to 

him. During cross examination, it was suggested that due to their 

relationship, a child was born, which has been denied by the Petitioner/ 2nd 

party. The Petitioner/ 2nd party has also examined Sri Naren Saikia as DW.2, 

who was the Gaonburah of Thekeraguri village. The said witness stated that  
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the Respondent/ 1st party was previously married to one Babulal, for which 

a male child was born to her and on the death of her husband, Babulal on 

17.04.2010, she was carrying pregnancy of 5 / 6 months. 

7.   I have heard the learned counsels of both the parties and 

perused the entire legal evidence on record.  

8.   During the course of argument, Mr. Hemanta Mahanta, 

the learned counsel appearing for the Petitioner/ 2nd party, submitted that at 

the time of death of the husband of the Respondent/ 1st party, she was 

carrying pregnancy of 5 / 6 months, and as such the Petitioner/ 2nd party can 

not be held liable to pay any compensation to the Respondent/ 1st party. 

9.   Controverting the above submission, Mr. Sonadhar Patir, 

the learned counsel appearing for the Respondent/ 1st party submitted that 

there is no such cogent and positive evidence to show that at the time of 

death of the husband of the Respondent/ 1st party she was carrying 

pregnancy of 6 months. He further argued that there is evidence on record 

to show that the Petitioner/ 2nd party had no visiting terms in the house of 

the Respondent/ 1st party as Babulal, the husband of the Respondent/ 1st 

party was known to him. 

10.   From the evidence of DW.2, it appears that in his cross 

examination, he categorically admitted that he presumed that at the time of 

death of the husband of the Respondent/ 1st party, she was carrying her 

pregnancy of 6 months. So, it appears that there is no such positive and 

definite evidence relating to the conceivement and carrying pregnancy of 

5/6 months by the Respondent/ 1st party at the time of death of her husband. 

It is well settled that although the burden of proof to establish a case u/s 125 

CrPC is on the party, who claims maintenance, and the party is not required 

to prove its case beyond reasonable doubt. The aggrieved party can 

establish its case on the preponderance of probability and the basis of 

application for maintenance of a child is paternity irrespective of legitimacy 

or illegitimacy. In absence of any material that any other person who had 

any access to the woman the child born out of that relationship is entitled to 

maintenance. 
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11.   In a case Law reported in AIR, 1999 SC 3348 in 

Dwarika Prasad Satpatti (appellant) -vs- Bidyutprova Dixit & another 

(Respondents), the Honourable Supreme Court has observed as follows : 

“The validity of the marriage for the purpose of summary proceeding u/s 

125 CrPC is to be determined on the basis of the evidence brought on 

record by the parties. The standard of proof of marriage in such proceeding 

is not as strict as is required in a trial of offence u/s 494 IPC. If the 

claimant in a proceeding u/s 125 of the Code succeeds in showing that she 

and the Respondent have lived together as husband and wife, the court can 

presume that they are legally wedded spouses, and in such a situation, the 

party who denies the marital status can rebut the presumption”.  

12.   In a Case Law reported in CrLJ 2010 Thumdum -vs- 

Moirong Tham, the Honourable Gauhati High Court held that - “Revisional 

power and jurisdiction of the court could not be equated with the appellate 

powers and jurisdiction and the Revisional court could not appreciate and 

re-appreciate the evidence and set aside the findings of facts of the trial 

court and substituting its own findings if it merely differs from the trial 

court. Only in extreme cases, the revisional court can set aside the findings 

of facts when they are based on misreading of the evidence and 

misappreciation of evidence”. 

13.   From the record, it appears that both the parties have 

examined their witnesses in support of their respective claims and the 

learned trial court has discussed the entire legal evidence on record as 

adduced by the parties. In my considered opinion, the learned trial court did 

not commit any error by making any misreading or non-reading or 

misappreciation of the evidence and I do not find any ground to interfere 

with the impugned Order passed by the learned trial court. Hence, I find no 

merit in the Revision Petition.  

14.   In the result, the Revision Petition is dismissed, 

accordingly, on contest. 

15.   Send back the called for record of Misc. Case 

No.50/2011 to the learned trial court with a copy of this Judgment. 
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Given under my hand and seal of this court on this 22nd 

day of August, 2013. 

 

                                                       (A.K.Das) 
                                                    Sessions Judge, 
                                         Lakhimpur, North Lakhimpur. 

Dictated by me : 
 
 

(A.K.Das) 
Sessions Judge, 
Lakhimpur, North Lakhimpur. 
 
 
 
 
 
 
Transcribed & typed by – 
S.Kshattry, Stenographer. 
 

 
            


