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High Court Form No.(J)3. 
HEADING OF JUDGMENT IN THE APPEAL. 

 
District : Lakhimpur. 

IN THE COURT OF DISTRICT JUDGE : LAKHIMPUR : 
AT NORTH LAKHIMPUR. 

 
 
PRESENT : Sri A.K.Das, 
   District Judge, 
   Lakhimpur, North Lakhimpur.   
 
 
Money Appeal No.1/2012. 
the 30th day of March, 2013. 
 
 
From the Judgment and Decree dtd. 24.07.2012 and 06.08.2012 
respectively passed by the learned Civil Judge, Lakhimpur, in Money 
Suit No.3/2007. 
 

 

Sri Babul Das.   … Appellant. 

-versus- 

Sri Tirtha Das.   … Respondent. 

 

   This appeal is coming on for final hearing on 

15.03.2013 in presence of :  

 
 
Mr. Biman Bora, the learned advocate for the Appellant. 
Mr. Tirtha Das, the learned advocate for the Respondent. 
 
 
   and having stood for consideration to this day this 
court has delivered the following JUDGMENT.  
 

                                                                                                  Contd… 
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   J U D G E M E N T 

1.   This Money Appeal has been preferred by the 

Appellant/ defendant under Order XLI rule 1 and Sec. 96 of the Code 

of Civil Procedure against the Judgment & Decree dtd. 24.07.2012 

and 06.08.2012 respectively passed by the learned Civil Judge, 

Lakhimpur, North Lakhimpur, in connection with Money Suit 

No.3/2007 decreeing the suit of the Respondent/ plaintiff for 

realisation of Rs.3 Lakhs only with interest @ 10% p.a. from the date 

of Judgment till realisation and dismissing the counter claim set up by 

the Appellant/ defendant.  

2.   The Appellant/ defendant assailed the impugned 

Judgment & Decree so passed by the learned lower court on the 

grounds stated interalia that the learned Civil Judge has failed to 

appreciate the evidence of the witnesses and the pleadings of the 

parties and the documents produced in perspective and judicious 

manner, and has committed miscarriage of justice by giving reliance 

to the contradictory and illegal documents, which can not form the 

basis of a sound Judgment. It is furthermore stated that in the Memo. 

of Appeal that the learned Civil Judge has committed grave error by 

ignoring the overwhelming fact of documents produced by the 

Respondent/ plaintiff as Ext.1 which is a forged document and the 

signature obtained from the Appellant/ defendant was under duress. It 

is furthermore averred in the Memo. of Appeal that the decision on all 

the issues made by the learned Civil Judge are not just and judicious, 

and accordingly, the Appellant/ defendant prays for setting aside the 

impugned Judgment and Decree so passed by the learned lower court. 

3.   The Respondent/ plaintiff’s case, in brief, is that 

the Appellant/ defendant, Sri Babul Das borrowed an amount of 

Rs.50,000/- only on 22.09.2004 from the Respondent/ plaintiff  by 
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executing a handnote  and agreed to pay the said sum on demand, and 

thereafter the Appellant/ defendant borrowed another sum of Rs.2  

                                                                                                  Contd… 

Lakhs only for his business and out of which he received Rs.30,000/- 

only by cash and another Rs.1,70,000/- only vide Cheque No.824626 

dtd. 25.10.2004 of State Bank of India, North Lakhimpur branch, and 

by acknowledging the said amount, the Appellant/ defendant executed 

another handnote of Rs.2 Lakhs only on 25.10.2004, and had also 

executed an agreement with the Respondent/ plaintiff, wherein the 

Appellant/ defendant clearly mentioned that he would deposit the said 

amount as security to a Company in Andhra Pradesh under name and 

style, GKF and signed the said agreement in presence of two 

witnesses. The Appellant/ defendant obtained settlement of fish, meat, 

vegetables at daily market, North Lakhimpur under Municipal Board 

for the year, 2005-2006 for an amount of Rs.1,55,501/- only as per 

condition of settlement given by the Municipal Board and it was 

required to deposit half of the said security of amount of Rs.77,551/- 

only as first installment by the Appellant/ defendant. The Respondent/ 

plaintiff paid Rs.50,000/- only to the Appellant/ defendant on 

18.01.2005 by executing an agreement in presence of two witnesses, 

and the said amount of Rs.50,000/- only was advanced by the 

Appellant/ defendant vide cheque No.911515 dtd. 18.01.2005 of the 

State Bank of India, North Lakhimpur branch. The Appellant/ 

defendant had been maintaining a good relationship with the 

Respondent/ plaintiff till 15.11.2005, the date on which the Appellant/ 

defendant flatly refused to repay the aforesaid money to the 

Respondent/ plaintiff and lodged a false criminal case against the 

Respondent/ plaintiff at North Lakhimpur PS, alleging interalia that 

the Respondent/ plaintiff alongwith five persons at gun point 

threatened him to cause death and forced him to put his signature on 

five revenue stamp papers, wherein it was written that he shall pay 



4 

Rs.2,50,000/- only within five months otherwise he will be thrown to 

Pujakora beel etc. and police accordingly registered a criminal case  
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against the Respondent/ plaintiff vide GR Case No.1340/2005 u/s 143/  

387 IPC. The Respondent/ plaintiff has instituted a case against the 

Appellant/defendant vide GR Case No.1365/2005 u/s 406/ 420 IPC 

and both the criminal cases are at present under investigation stage, 

and accordingly the Respondent/ plaintiff prayed for a Judgment & 

Decree of Rs. 3 Lakhs only with interest @ 18% p.a. over the said 

amount with effect from 15.11.2005 till realisation. 

4.   The Appellant/ defendant has contested the suit 

both in facts and Law points by filing written statement, alongwith 

counter claim for accounts to be submitted by the Respondent/ 

plaintiff of Rs.2,50,000/- only and for payment of Appellant/ 

defendant’s share with interest and cost of the suit. It is contended in 

the Written statement, that the Respondent/ plaintiff accompanied by 

others have threatened the Appellant/ defendant at gun point on 

15.11.2005 and obtained his signature under duress on a paper with 

revenue stamp, for which Appellant/ defendant immediately informed 

the matter at North Lakhimpur PS, to which a criminal case was 

registered vide GR Case No.1340/2005 u/s 143/ 387 IPC. It is 

furthermore contended in the W.S. that the Respondent/ plaintiff has 

converted the signed document into a handnote showing that the 

Appellant/ defendant obtained Rs.50,000/- only from him on 

22.09.2004. It is further contended in the W.S. that the so called 

agreement dtd. 25.10.2004 relied by the Respondent/ plaintiff contains 

that the said sum of Rs.2 Lakhs shall be deposited in GKF company in 

Andhra Pradesh. It is furthermore contended in the W.S. that the 

document of agreement dtd. 18.01.2005 was prepared by the 

Respondent/ plaintiff and the Respondent/ plaintiff has instituted a 
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criminal case against the Appellant/ defendant and his brother, which 

is now pending in the court of Sub Divisional Judicial Magistrate (S), 

North Lakhimpur vide GR Case No.1361/2005 u/s 406/420 IPC, and 

while deposing in the said case, the Respondent/ plaintiff stated that  
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the Appellant/ defendant has returned a sum of Rs.16,000/- only out 

of the total amount claimed. Accordingly, the Appellant/ defendant 

prays for granting a Decree of Defendant’s counter claim directing the 

plaintiff to pay his share of business and for dismissing the plaintiff’s 

suit, and for giving such relief to the Appellant/ defendant as deem fit 

and proper. 

5.   The Respondent/ plaintiff filed W.S. against the 

counter claim. It is contended in the W.S. that the infact the 

Appellant/ defendant took a sum of Rs.2 Lakhs only from the 

Respondent/ plaintiff vide cheque No.824626 of State Bank of India, 

North Lakhimpur branch for Rs.1,70,000/- only and Rs.30,000/- only 

in cash and then he executed a document in presence of the witnesses 

voluntarily for doing his business, and he further contended that the 

counter claim was filed by the Appellant/ defendant with a view to 

grab illegal gain and the counter claim is liable to be dismissed. 

6.   Upon the premises of the pleadings, the learned 

lower court has framed the following issues to determine the real 

controversies between the parties. 

1) Whether there is cause of action for the suit ? 

2) Whether the suit is maintainable in facts and 

Law? 

3) Whether the suit is brought within the period of 

limitation? 

4) Whether the defendant borrowed Rs.3 Lakhs 

only from the plaintiff by executing a handnote/ 
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agreement on 22.09.2004, 25.10.2004 and 

19.01.2005 on condition to return the same? 

5) Whether the defendant entered into an 

agreement with the plaintiff on 25.10.2004 in 

regard to the security deposit in GKF 

Company? 
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6) Whether the defendant failed to repay Rs.3 

Lakhs only as per agreement? 

7) Whether the plaintiff is entitled to Rs.3 Lakhs 

only from the defendant alongwith interest? 

8) Whether the documents dtd. 22.09.2004 and 

15.11.2005 are forged and obtained by force? 

9) Whether the plaintiff paid the entire amount? 

 

10) Whether the defendant is entitled to a decree 

as prayed for? 

11) Whether the defendant is entitled to get 

decree as prayed for in his counter claim? 

12) To what other relief/ reliefs the parties are 

entitled? 

Further, one additional Issue has been framed as follows : 

1) Whether the suit of the plaintiff is bad for non-joinder of 

necessary party? 

7.   The learned lower court, after appreciating the 

legal evidence on record, decreed the suit of the plaintiff for an 

amount of Rs.3 Lakhs only alongwith interest @ 10% p.a. on the 

principal amount till realisation of the decreetal amount alongwith 

cost of the suit. 

DISCUSSION, DECISION AND REASONS THEREOF ON 

ISSUE NOS.1,2 AND 3. 



7 

8.   For the sake of convenience, all the three issues 

have been taken up together for decision. From the bundle of facts 

stated in the Plaint, it seems that there is cause of action for the 

plaintiff’s suit and cause of action for the plaintiff’s suit arose on 

22.09.2004 when the defendant first executed a handnote of 

Rs.50,000/- only in favour of the plaintiff and subsequently on  

                                                                                                  Contd… 

 

25.10.2004 when the defendant executed another handnote and 

agreement in favour of the plaintiff for Rs.2 Lakhs only, and on 

18.01.2005 when the defendant executed an agreement in favour of 

the plaintiff for Rs.50,000/- only in the month of October, 2005. 

Further, there is nothing in the record to show that the suit is not 

maintainable in the present form. It appears that cause of action first 

arose on 22.09.2004 and the suit has been instituted by the plaintiff on 

12.04.2007 i.e., within three years from the date of alleged execution 

of the handnote on 22.09.2004, and as such the suit has been filed 

within the period of limitation. The learned lower court has rightly 

decided all the aforesaid issues in favour of the Respondent/ plaintiff. 

DISCUSSION, DECISION AND REASONS THEREOF ON 

ISSUE NOS.4 TO 9. 

9.   To decide these issues, let me consider and 

appreciate the entire legal evidence on record.  

10.   PW.1, Sri Tirtha Das, who is the plaintiff, deposed 

that the defendant on 22.09.2004 took an amount of Rs.50,000/- only 

by executing a handnote, Ext.1. He further deposed that the defendant 

subsequently on 25.10.2004 took an amount of Rs.2 Lakhs only, out 

of which Rs.30,000/- only in cash and Rs.1,70,000/- only by cheque 

and he acknowledged receipt of the said sum by executing a handnote 

vide Ext.2. He further stated that the defendant also took Rs.50,000/- 

only from the plaintiff  by executing a handnote on 19.01.2005. 
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During cross examination, plaintiff, Sri Tirtha Das admitted that in 

this transaction, he received an amount of Rs.16,000 – Rs.17,000/- 

only from the defendant. 

11.   Now, let me consider the evidence of PW.2, Sri 

Rebot Baruah. The said witness, in his affidavit evidence, stated that 

he wrote Ext.1, 2 and 3, and the defendant put his signatures on the 

said exhibits in his presence. The said witness further stated that there 

was an agreement between the plaintiff and the defendant vide  
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Ext.1.During cross examination, he stated that in Ext.3, it has not been 

mentioned that money was to pay by cheque.  

12.   PW.3, Sri Joon Kumar Senapati, in his affidavit 

evidence, stated that on 18.01.2005, there was an agreement between 

the plaintiff and the defendant, and the defendant took an amount of 

Rs.50,000/- only from the plaintiff, and to that effect, an agreement 

was executed between the parties vide Ext.6 and he put his signature 

in the said agreement vide Ext.6(4). 

13.   Now, let me consider the evidence of PW.4, Sri 

Uttam Kumar Phukan. The said witness deposed that on 25.10.2004, 

there was an agreement between the plaintiff and the defendant, and 

according to the said agreement, the plaintiff paid Rs.30,000/- only in 

cash and Rs.1,70,000/- only through cheque to the defendant vide 

Ext.2. He further stated that the plaintiff and defendant executed 

another agreement vide Ext.6, and the defendant took Rs.50,000/- 

only from the plaintiff and he put his signature on Ext.6 as a witness 

vide Ext.6(3). During cross examination, the said witness stated that 

he does not know how much amount the plaintiff has received from 

the defendant in the said transaction. 

14.   Now, let me consider the evidence of Pw.5, Sri 

Jogeswar Swargiyari. The said witness stated that the plaintiff has a 

Saving account in the State Bank of India, North Lakhimpur branch 



9 

bearing A/C No.011901017713 and the defendant, Sri Babul Das 

withdrew an amount of Rs.1,70,000/- only from the bank through 

cheque No.00824626 vide Ext.16. The said witness, in his affidavit 

evidence, further stated that on 18.01.2005, there was an withdrawal 

of Rs.50,000/- only through cheque No.000911515 from the account 

of the plaintiff vide Ext.7. Now, from the evidence of the said witness, 

it appears that the Appellant/ defendant, Sri Babul Das had withdrawn 

an amount of Rs.1,70,000/- only from the bank on 25.10.2004 vide  
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Ext.16 and he also subsequently on 18.01.2005 had withdrawn a sum 

of Rs.50,000/- only through cheque vide Ext.7. I do not find any 

reason to disbelieve the said witness, who is the Chief Manager and 

high official of SBI, North Lakhimpur branch. The appellant/ 

defendant by way of cross examination has also not challenged the 

authenticity of the document as fabricated which were used in 

withdrawing of the said amount. 

15.   Now, let me consider the evidence of DW.1, Sri 

Babul Das. The said witness stated, in his affidavit evidence, that he 

never took Rs.3 Lakhs only from the plaintiff and he further stated 

that the handnote which shows taking an amount of Rs.50,000/- only 

from the plaintiff is a forged and fabricated document. He further 

stated, in his affidavit evidence, that as per agreement held on 

25.10.2004, the plaintiff is to maintain all the books of accounts of 

their partnership business, but the plaintiff failed to show any books of 

accounts. During cross examination, the defendant has admitted that 

the plaintiff has given him Rs.2,50,000/- only for fish business, but he 

has not taken Rs.3 lakhs only, as claimed by the plaintiff.  

16.   DW.2, Sri Babul Das, son of Lt. Magua Das, in his 

affidavit evidence, stated that 4/5 years back, both the plaintiff and 

defendant did partnership business. During cross examination, he 
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stated that he has no knowledge about the money transaction between 

the plaintiff and defendant. So, this witness could not give any 

specific evidence relating to money transaction between the parties. 

17.   DW.3, Sri Golap Das has also stated in his 

affidavit evidence that both the parties have made partnership 

business, but during cross examination the said witness also stated 

that he has no knowledge regarding the money transaction between 

the plaintiff and defendant. 

18.   DW.4,Sri  Krishna Das in his affidavit evidence 

stated that the respondent runs his business by taking money from the  
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plaintiff, but he could not give any specific evidence relating to 

quantum of money which the defendant received from the plaintiff for 

doing his business. 

19.   So, I have perused the entire legal evidence on 

record adduced by both the parties in support of their respective 

pleadings and also heard the learned counsels of both the parties. 

20.   From the evidence on record, it appears that the 

parties have executed one handnote on 22.09.2004 vide Ext.1, which 

shows that the defendant took an amount of Rs.50,000/- only by 

executing a handnote. Again from Ext.2, handnote, it appears that the 

parties have executed Ext.2 on 25.10.2004 for an amount of Rs.2 

Lakhs only, which was received by the defendant. Again on 

25.10.2004, the defendant executed one handnote showing 

Rs.50,000/- only vide Ext.6. The defendant in his cross examination 

admitted that he took Rs.2,50,000/- only from the plaintiff in three 

installments. On scrutiny of the evidence of the plaintiff, it appears 

that in his cross examination, he admitted that out of the said 

transaction, he received Rs.16,000/-  -  Rs.17,000/- only from the 

defendant. Now, from the evidence on record, it is clear that the 

defendant took Rs.3 Lakhs from the plaintiff by executing a handnote 
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and agreement. As such, the plaintiff is entitled to get the rest amount.  

The learned lower court has thoroughly discussed the evidence of the 

witnesses adduced by both the parties, and I constrain to hold that the 

learned lower court has rightly decided the Issue Nos.4 to 9. 

DISCUSSION, DECISION AND REASONS THEREOF ON 
ISSUE NOS.11 AND 13 AND ADDITIONAL ISSUE NO.1  
21.   Now, from the evidence on record, it appears that 

the defendant has admitted in his evidence that he took an amount of 

Rs.2,50,000/- only from the plaintiff, and he has failed to adduce 

evidence to show that he has repaid the said amount except amount of 

Rs.16,000/-  -  Rs.17,000/- only, which has been admitted by the  
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plaintiff  himself during his cross examination. So, in my considered 

opinion, the defendant is not entitled to get a decree for his counter 

claim as prayed. Further, there is nothing in the record to show that 

the suit is bad for non-joinder of necessary party as all the exhibited 

documents, Exts. 1 to 4 have been executed by the defendant himself. 

The learned lower court has rightly decided the aforesaid issues in 

favour of the plaintiff. 

DISCUSSION, DECISION AND REASONS THEREOF ON 
ISSUE NOS.10 & 12. 
 
22.   For the sake of convenience, both these issues 

have been taken up together for decision as they are related to each 

other. As the plaintiff admitted that he received an amount of 

Rs.16,000/-  -  Rs.17,000/- only out of the said transaction. So, it can 

be reasonably accepted that the plaintiff has received an amount of 

Rs.25,000/- only, which includes interest on the said amount. Both the 

issues have been answered accordingly. 

                              O R D E R 

23.   In view of the findings arrived earlier in the 

foregoing issues, I find and hold that the respondent/ plaintiff is 

entitled to get a decree for Rs.2,75,000/- only alongwith an interest @ 
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10% p.a. on the principal amount from the date of decree of the 

learned lower court alongwith the cost of the suit. 

24.   In the result, the Appeal is partly allowed on 

contest with cost. Further, the appellant/ defendant is not entitled to 

get any decree as prayed for in his counter claim. 

Send back the records of Money Suit No.3/2007 

to the learned lower court with a copy of this Judgment for 

compliance. 
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Given under my hand and seal of this court on this 

30th day of March, 2013. 

 

                                            (A.K.Das) 

                                District Judge, 

                              Lakhimpur, North Lakhimpur. 

Dictated by me : 

 

 

(A.K.Das) 

District Judge, 

Lakhimpur, North Lakhimpur. 
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Transcribed & typed by – 

S.Kshattry, Stenographer. 

 

         


