
 

 

         IN THE COURT OF JUDICIAL MAGISTRATE, 1ST CLASS 

                           LAKHIMPUR,AT NORTH LAKHIMPUR 

                                          GR Case No.1927/2002 

                           u/s 4 of the Immoral Traffic( Prevention) Act,1956 

                                         The State of Assam 

                                                  -Vs- 

                                   Sri Bhim Bahadur Chetry       

                                                                                              ----- Accused person. 

    PRESENT:              Sri   Lakhinandan Pegu 

                                  Judicial Magistrate 1st  Class 

                                Lakhimpur,At North Lakhimpur 

Appearance:  (1) Sri  M.P.Hazarika    ------- Learned Addl. P.P for the State. 

                      (2) Sri  B.Phukan      -------- Learned Counsel for the accused.  

                 Evidence Recorded On --- 01/08/2013,03/09/2013 

                 Arguments Heard On----- 04/11/2013 

                 Judgment Delivered On ---04/11/2013          

 

J U D G M E N T 

1.     The genesis of the case is traceable to an ejahar lodged on 23/11/2002 by  

Sri Mohendra Gogoi,Inspector of Police,Lakhimpur before the O/C Lakhimpur 

P.S to the effect that on 22/11/2002 at about 2.30 pm on being informed from 



reliable source the accused persons,namely Sri Bhim Bahadur Chetry and Smti 

Daima Monpa were caught red handed by the informant,Sri Mohendra Gogoi 

and his accompanying staff when the accused persons were engaging  in illicit 

sexual intercourse in the jungle of Dirjoo Tea Estate.The accused persons were 

found in the deep jungle of Dirjoo Tea Estate in the broad day light.The accused 

person,Sri Bhim Bahadur Chetry had brought the other lady accused,Mrs.Daima 

@ Api Monpa from kimin checkgate by a yamaha motorcycle bearing 

Registration No.AS-07/9463.On the day of incident, they entered the jungle and 

engaged in illicit sexual intercourse keeping the yamaha motor cycle on the 

roadside.The lady was found doing sexual intercourse voluntarily and at that 

point of time she was under the influence of liquor.The accused Mrs.Daima 

Monpa is a married lady and she has 3 sons.The accused Sri Bhim bahadur 

Chetry is the inhabitant of Village-Moidomia, P.S.-North Lakhimpur,Dist.-

Lakhimpur,Assam.The other co-accused Mrs. Daima Monpa is the inhabitant of 

village-Dorpa,P.S.-Kimin,Dist-Papumpare, Arunachal Pradesh.The incident was 

occurred at the place which is situated in the state of Assam but nearest to the 

Assam-Arunachal Border.The accused persons were arrested on suspicion of  

indulging in immoral activities.The woman was apprehended by the informant 

and his staff on suspicion that the said woman had earned money for her 

livelihood on such immoral act of sexual offences.The informant seized  the 

motor cycle bearing Registration No.AS-07/9463 in the name of Krishna 

Chetry,R/C of motor cycle,one key vide Ext.1 bearing MR No.429/2002 and a 

cloth/chadar vide Ext. 2 bearing MR No.428/2002. Hence, this case.  

2.    On receipt of the ejahar, the same was registered as North Lakhimpur 

Police Station Case No.1330/2002 u/s 4 of the Immoral Traffic  (Prevention) 

Act,1956 and section 493IPC against the accused persons Sri Bhim Bahadur 

Chetry and Smti Daima Monpa @ Api Monpa. The investigation into the case 

was commenced and after the completion of the usual investigation, being non-



cognizable offence final report u/s 4 of the Immoral Traffic (Prevention) 

Act,1956 and 493 of  IPC was submitted against the accused persons Sri Bhim 

Bahadur Chetry and Smti Daima Monpa @ Api Monpa, to stand the trial and  

the court took cognizance upon the final report submitted by the police. 

3.   Trial of the case was commenced.This case could not proceed for long time 

due to the absence of the other accused,Smti Doima Monpa.As such,the case 

against the said accused is split up for trial.Separate case file was maintained 

with respect to the other accused,Smti Daima Monpa. After the appearance of 

the accused person,Sri Bhim Bahadur Chetry relevant copies were furnished to 

him.Both the sides were heard on the point of framing charge and the Court 

found grounds to presume that the accused Sri Bhim Bahadur Chetry has 

committed an offence u/s 4 of the Immoral Traffic (Prevention) Act,1956. 

Charge is framed under section 4 of the Immoral Traffic (Prevention) Act,1956 

and the contents of said charge are read over and explained to the accused to 

which he pleaded not guilty and claimed to be tried. 

4.     To bring home its charges, the prosecution side examined two(2) PWs. 

Finding no incriminating material against the accused person,the examination of 

the accused person u/s 313 Cr.P.C. is dispensed with.The plea of defence side is 

of complete denial. The defence side declined to adduce any evidence in its 

defence. Arguments of both the sides were also heard.   

POINTS FOR DETERMINATION: 

5.     After the perusal of the case record, I have found the following point to be 

determined: 

    Whether the accused person, Sri Bhim Bahadur Chetry on 22.11.2002 at 

about 2.30 P.M. in the jungle of Dirjoo Tea Estate under North Lakhimpur 

Police Station engaged in sexual intercourse with an Arunachali woman and 



thereby committed an offence punishable under section 4 of the Immoral Traffic 

(Prevention) Act,1956. 

APPRECIATION OF EVIDENCE, DECISION AND REASONS 

THEREOF: 

6.   To determine the above-mentioned point and to reach a judicial decision on 

the same, the Court has at its disposal the deposition of as many as two (2) PWs. 

Let me now discuss the germane evidence on record.  

7.    PW-1 Sri Chidanand Gogoi,Driver/Constable of Assam Police, stated in his 

deposition that he knows both the informant and accused.On the day of 

incident,he was working as driver.He exactly did not recollect the date of 

incident.He testified that one motor cycle and a cloth were seized and he put his 

signature on the seizure list.He exhibited the seizure list as Ext.1 and his 

signature as Ext.1(1).He further exhibited another seizure list as Ext.2 and his 

signature as Ext.2(1). During his cross-examination, he deposed that he put his 

signature in the Police Station. He further deposed that he does not know how 

the listed items of the seizure list came during investigation. 

     PW-2 Sri Munindra Gogoi,Constable of Assam Police, deposed in his 

testimony that he knows the informant, Mahendra Gogoi.PW2 in his 

examination-in-chief could not able to identify the accused person present in the 

court.He deposed that he went to kimin with the informant, Mahendra Gogoi on 

patrolling duty.At Kimin,Inspector Mahendra Gogoi seized a motor cycle from 

a person Chetry by name and he put his signature on the seizure list.He 

exhibited the seizure list as Ext.1 and his signature as Ext.1(2).During his cross-

examination,he deposed that he put his signature in the Police Station.He has 

further deposed that the I/o did not interrogate him.He added that he does not 

know how the motor cycle came to the Police Station.His deposition is that the 

I/O and complainant is the same person. 



 8.    If the above depositions of the PWs and relevant materials on record are 
scanned closely, it can be seen that the written report dated 23/11/2002 of the  
informant Inspector of Police cum officer-in-charge of North Lakhimpur Police 
Station,Sri Mahendra Gogoi was treated as FIR and the informant cum officer-
in-charge of North Lakhimpur Police Station,Sri Mahendra Gogoi entrusted the 
task of whole investigation upon himself vide order dated  23/11/2002.On 
perusal of the case-record,it is apparent that the whole investigation process was 
done by the informant cum investigating officer,Sri Mahendra Gogoi, though 
the final report was submitted by the then officer-in-charge of the North 
Lakhimpur Police Station,Sri Prahlad Lahon on 30/01/2004.Therefore,the 
learned counsel,Sri B. Phukan for the accused has submitted that the whole 
investigation is vitiated in as much as the informant  Inspector of Police,who 
lodged the FIR against the accused,investigated the case, which is not 
permissible under the existing criminal law.Sri Phukan has further submitted 
that the informant Inspector of Police entrusted in himself the task of 
investigation thereby causing prejudice to the accused and vitiated the entire 
proceeding for which the conviction and sentence is not warranted.In support of 
his aforesaid contention,the learned counsel has placed reliance on a decision of 
the Hon’ble Supreme Court of India in Megha Singh v. State of Haryana: 
AIR1995 SC 2339,wherein the Hon’ble Supreme Court of India discarded such 
type of investigation and noted, interalia,that “We have also noted another 
disturbing feature in this case.P.W.3, Sri Chand, Head Constable arrested the 
accused and on search being conducted by him a pistol and the cartridges were 
recovered from the accused.It was on his complaint a formal first information 
report was lodged and the case was initiated. He being complainant should not 
have proceeded with the investigation of the case. But it appears to us that he 
was not only the complainant in the case but he carried on with the investigation 
and examined witnesses under section 161, Code of Criminal Procedure.Such 
practice, to say the least,should not be resorted to so that there may not be  any 
occasion to suspect fair and impartial investigation.” The testimony of P.W.2 
has also supported the above facts.He has stated in his deposition that the 
investigating officer and informant is the same and one person. Considering this 
legal principle laid down by Hon’ble Apex Court,I have found force upon the 
contention of the learned counsel for the accused.The investigating officer who 
is the informant in the instant case has not the locus standi to investigate the 
case,rather he can be a witness.It is universal principle that the informant has 
some interest in his case and there shall be all probability of biasness and as 



such against the interest of justice.Therefore ,as being a informant of this case 
,the informant should not have taken the task of investigating the matter upon 
himself.He should have given task of investigating the matter upon another 
police officer.Therefore,the whole investigation process is not freed from 
biasness and as such the accused can not be convicted on the basis of such a 
perverse and tainted investigation.After going through the evidences of PWs,it 
reveals that the seizure lists were not signed by independent witnesses. The 
witnesses who put their signatures on the seizure lists are the police personnel 
and were accompanying staff with the informant, Sri Mahendra Gogoi during 
the time the articles were seized from the accused. Being the police personnel 
and members of the accompanying staff of the informant, they are not to be 
regarded as an independent witness to the search and seizure. This was a great 
blunder on the part of the investigating officer for not including independent 
witness in the witness list and taking the signatures of the persons when the 
articles were seized and the seizure list was prepared at the place of occurrence. 
One more disturbing fact on the part of the police investigating the case as 
revealed from the depositions of the witnesses that the witnesses put their 
signatures not on the spot,but in the police station for which whole investigation 
process was vitiated and against the whole prosecution case.Over and above, the 
prosecution has failed to examine the informant and investigating officer who 
are the material witnesses to this case.Failing to examine such material 
witnesses is fatal to the whole prosecution case. During his examination-in 
chief,P.W.2 was unable to identify the accused person. He added that the I/O 
didnot interrogate him in the Police Station.He stated that he does not know 
how the motor cycle came to the Police Station.P.W.1 also during his 
examination deposed that he does not know how the articles came during 
investigation.Hence, it creates doubt upon the whole prosecution case. 

        Another fact comes to my notice that the accused was charged u/s 4 of the 
Immoral Traffic (prevention) Act,1956 for committing the offence of engaging 
in sexual intercourse with a woman who is presumed to be a prostitute.The 
relevant provision of the said Act reads as under:- 

       4. Punishment for living on the earnings of prostitution  

(1) Any person over the age of eighteen years who knowingly lives, wholly or 
in part, on the earnings of the prostitution [any other person] shall be punishable 
with imprisonment for a term which may extend to two years, or with fine 
which may extend to one thousand rupees, or with both [and where such 



earnings relate to the prostitution of a child or a minor, shall be punishable with 
imprisonment for a term of not less than seven years and not more than ten 
years].  

[(2) Where any person over the age of eighteen years is proved-  

(a) to be living with, or to be habitually in the company of, a prostitute; or  

(b) to have exercised control, direction or influence over the movements 
of a prostitute in such a manner as to show that such person is aiding, 
abetting or compelling her prostitution; or  

(c) to be acting as a tout or pimp on behalf of a prostitute, it shall be 
presumed, until the contrary is proved, that such person is knowingly 
living on the earnings of prostitution of another person within the 
meaning of sub-section (1).]      

           Therefore,the literal meaning of the relevant provision is that a person 
shall be convicted under the said section of law if the person being the person 
over the age of 18 years  knowingly lived/either wholly/or in part on the earning 
of the prostitution of a person.Therefore,it is apparent that  the given facts do 
not warrant such conviction,because there is no single evidence to prove that the 
accused person knowingly lived/either wholly/or in part on the earning of the 
prostitution of a person.The term “prostitution” is defined under section 2 (f) of 
the aforesaid Act. It reads as given below:- 

        “Prostitution” means the sexual exploitation or abuse of persons for 
commercial purpose, and the expression “prostitute” shall be construed 
accordingly. 

         But in the given facts,there is no single evidence to prove that the woman 
was sexually exploited or abused for commercial purpose.In the absence of such 
evidence, there is no question of living on the earning of the prostitution of a 
person by the accused.Only in the FIR it is stated that the accused persons were 
caught red-handed engaging in illicit sexual intercourse in the jungle.Even,I 
have not found any evidence to prove that they engaged in illicit sexual 
intercourse in the deep jungle situated nearby the Dirjoo Tea Estate.   

ORDER 

9.   On the basis of the above legal principles and appreciation of evidences, it 

can be concluded that the prosecution has failed to prove beyond reasonable 



doubt that the accused Sri Bhim Bahadur Chetry committed the offence as was 

alleged. As such, the accused Sri Bhim bahadur Cetry is acquitted of the charge 

u/s 4 of the Immoral Traffic (Prevention)Act,1956 as was levelled against him. 

So, the accused person be set at liberty forthwith. 

      His bail bond is extended for a period of 6 (six) months from today under 
section 437A of CrPC. 

     The case is disposed of on contest. 

      Judgment and order as above, pronounced in the open court in presence of 
learned counsel appearing for both sides on 4th day of November,2013 under my 
hand and seal of this court. 

 

 

      Typed by me  

                                                                            Lakhinandan Pegu 

     Lakhinandan Pegu                                   Judicial Magistrate First Class 

Judicial Magistrate First Class                          Lakhimpur, At North Lakhimpur 

Lakhimpur, At North Lakhimpur   

ANNEXURE:- 
1.Prosecution Witnesses:- 
P.W. 1:- Sri Chidanand Gogoi 
P.W.2:-Sri Munindra Gogoi 
2. Defence Witnesses:- 
None 
3. Court Witnesses:- 
None 
4. Prosecution Exhibits:- 
Exbt. 1:- Seizure list 
Exbt.2:- Seizure list 
5. Defence Exhibits:-  
Nil                                                                              
                                                                                 Lakhinandan Pegu 
                                                                               Judicial Magistrate First Class, 
                                                                            Lakhimpur,At North Lakhimpur     
            



 

 


