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IN THE COURT OF SESSIONS JUDGE : LAKHIMPUR : 
AT NORTH  LAKHIMPUR. 

 
 
CRIMINAL REVISION NO.4(1)2013. 
 
P A R T I E S 
 
Sri Ajay Agarwala.   … Petitioner. 
 
 -versus- 
 
State of Assam.    … Respondent. 
 
 
PRESENT  : Sri A.K.Das, 
   Sessions Judge, 
   Lakhimpur, North Lakhimpur.  
 
 
A P P E A R A N C E 
 
Mr. N.G.Dutta, the learned advocate for the Petitioner. 
Mr. J.Gogoi, the learned Advocate for the Respondent, State of Assam. 
 
 
Dates of argument : 09.07.2013 & 21.08.2013. 
Date of Judgment : 03.09.2013. 
 
 
   J U D G M E N T 
 
1.   This is a Revision Petition preferred by Petitioner/ 

Revisionist/ Complainant, Sri Ajay Agarwala, the proprietor of Computer 

Solution, Ward No.7 North Lakhimpur town under North Lakhimpur PS 

under Sec. 397/ 399 CrPC against the impuged Order so passed by the 

learned Addl. Chief Judicial Magistrate, Lakhimpur, North Lakhimpur, on 

18.02.2013 in connection with CR Case No.248/2009. 

2.   The Petitioner/ Complainant assailed the impugned the 

Order on the ground that the learned lower court had mechanically rejected 

the Petition bearing No.745/ 2013 filed by the Petitioner/ complainant dtd. 

18.02.2013. It is further stated in the Revision Petition that the learned  
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lower court without going through the case record passed the impugned 

Order as the accused has failed to adduce his defence evidence on 16 

consecutive dates, which has been allowed but rejected the prayer of the / 

Petitioner/ Complainant for a single adjournment. It is furthermore stated 

that on 18.02.2013, the Petitioner/ Complainant was not aware about the 

whereabout of his engaged counsel, so he could not mention the reason  in 

his Petition, for which the learned lower court came to a wrong conclusion  

by rejecting the Petition and has not given any opportunity to the Petitioner/ 

Complainant to cross examine the defence witness. Accordingly, the 

Petitioner/ Complainant prefers this Revision Petition praying for setting 

aside the impugned Order dtd. 18.02.2013 so passed by the learned lower 

court and to allow the Petitioner/ complainant to cross examine the defence 

witness. 

3.   I have heard the learned counsels of both the parties and 

perused the record. 

4.   Now, the question to be decided - whether the impugned 

Order dtd. 18.02.2013 so passed by the learned Addl. Chief Judicial 

Magistrate, Lakhimpur, in CR. Case No.248/2009 suffers from any illegality 

or irregularity or impropriety, which requires any interference from this 

Court ?  

DISCUSSION, DECISION & REASONS THEREOF : 

5.   I have perused the impugned Order and connected 

records. From the record of CR Case No.248/2009, it appears that the 

Petitioner/ Complainant, Sri Ajay Agarwala has filed a Complaint case 

against the OP, Sri Joluk Ninu under Sec. 138 of the Negotiable Instrument 

Act, which was registered as CR Case No.248/2009. It appears that the 

Petitioner/ Complainant has adduced his evidence and his witnesses, and 

subsequently the case was fixed for statement of the accused fixing 

21.05.2011, and on the same date after examination of the accused, the case 

was posted for defence evidence. From the record, it appears that the case 

was pending for defence evidence since 13.06.2011 to 29.01.2013, and in 

the meantime several dates have been passed for defence evidence,  
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and subsequently on 18.02.2013, the learned lower court has examined the 

accused as DW.1 and rejected the Petition filed by the Petitioner/ 

Complainant seeking adjournment of the case on the ground of absence of 

his engaged counsel, and the learned lower court examined the accused as 

DW.1 and closed the prosecution  case u/s 309 CrPC and posted the case for 

argument. 

6.   It is a settled provision of Law that the matter of 

adjournment is entirely the discretionary to the court, but this discretion 

which is vested in the court of Law has to be exercised judicially on well 

recognised principle and is immune from challenge on the ground of 

arbitrariness or want of guidelines. If the discretion is exercised in an 

arbitrary and unjudicial manner remedy by way of resort to the higher court 

is always open to the aggrieved party. 

7.   In the instant case, it appears that the accused took 

several adjournments for adducing defence evidence since 13.06.2011 and 

eventually on 18.02.2013, he had only examined himself as DW. It appears 

that on the day of examination of the accused as DW, the Petitioner/ 

Complainant filed one Petition praying for adjournment of the case on the 

ground of absence of his engaged counsel as he was being out of station. 

The grounds stated in the Petition appears to be sound, pressing and 

bonafide. The learned lower court was not justified in rejecting the prayer 

of the Petitioner/ Complainant on the same ground and in closing the 

prosecution case by enforcing Section 309 CrPC, in the facts and 

circumstances of the instant case. From the record, it appears that although 

the accused has examined himself as DW, but he has not complied with the 

provision of Sectiom 315 CrPC, which provides that any person accused of 

an offence before a Criminal court shall be a competent witness for the 

defence and may give evidence on oath in disproof of the charges made 

against him or any person charged together with him at the same trial 

provided that he shall not be called as a witness except on his own request 

in writing ….... . It appears that the accused has not filed any Petition u/s  

315 CrPC praying for allowing him to adduce evidence as DW.  
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8.   In view of the factual position, I constrained to hold that 

the impugned Order so passed by the learned lower court suffers from 

infirmity and impropriety and it can not stand. Accordingly, the prayer of 

the Petitioner/ Complainant is allowed. The impugned Order dtd. 

18.02.2013 so passed by the learned lower court has been set aside.  

9.   The parties are directed to appear before the learned 

lower court on 09.09.2013 to take further orders from the learned lower 

court. It has been made clear that as the case is pending from 2009, the 

learned lower court shall make all endeavours to dispose of this case as per 

provision of Law within a period of One month from the date of receipt of 

the Order of this Court. 

10.   Send back the called for record of CR Case No.248/2009 

to the learned lower court with a copy of this Judgment for compliance. 

   Given under my hand and seal of this court on this 3rd 

day of September, 2013. 

 

                                                       (A.K.Das) 
                                                    Sessions Judge, 
                                         Lakhimpur, North Lakhimpur. 

Dictated by me : 
 
 

(A.K.Das) 
Sessions Judge, 
Lakhimpur, North Lakhimpur. 
 
 
 
 
 
 
Transcribed & typed by – 
S.Kshattry, Stenographer. 
 

 
            


