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IN THE COURT OF SESSIONS JUDGE : LAKHIMPUR : 
AT NORTH LAKHIMPUR. 

 
 
CRIMINAL REVISION NO.7(2)2013. 
 
P A R T I E S 
 
Smti Rupjyoti Saikia.   … Petitioner. 
 
 -versus- 
 
Sri Gautam Hazarika.   … Respondent. 
 
 
PRESENT  : Sri A.K.Das, 
   Sessions Judge, 
   Lakhimpur, North Lakhimpur.  
 
 
A P P E A R A N C E 
Mr. Rajib Gogoi, the learned advocate for the Petitioner. 
Mr. E.Ali, the learned Advocate for the Respondent. 
 
 
Date of argument : 02.07.2013 & 20.08.2013. 
Date of Judgment : 02.09.2013. 
 
 
   J U D G M E N T 
 
1.   This Revision Petition has been preferred by Smti 

Rupjyoti Saikia (Hazarika), wife of Sri Gautam Hazarika, r/o Bihpuria, 

Dist. Lakhimpur, under Section 397/ 399 CrPC against the impugned Order 

dtd. 05.04.2013 passed by the learned Addl. Chief Judicial Magistrate, 

Lakhimpur, North Lakhimpur, in connection with CR Case No.172/2012. 

2.   Being highly aggrieved and dissatisfied with the 

impugned Order so passed by the learned lower court, the Petitioner/ 

complainant preferred this Revision on the ground stating interalia that the 

learned lower court did not tender any opportunity to explain the absence of 

the Petitionert/ complainant on the day of evidence before charge on 

05.04.2013. It has been stated in the Petition that the Complainant's case  
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was fixed on 05.04.2013 for evidence before charge and which can easily 

be concluded that the accusation was involved with the warrant procedure 

which stood on the basis of the case otherwise than on Police Report. As 

such, there is no statutory provision for discharging the accused in absence 

of the complainant immediately without giving any opportunity to explain 

her absence. It is further stated in the Petition that the Petitioner/ 

complainant left the court premises on 05.04.2013 due to her sudden 

ailment. Accordingly, the Petitioner/ complainant prefers this Revision 

Petition praying for setting aside the impugned Order so passed by the 

learned lower court. 

3.   I have heard the learned counsels of both the parties and 

perused the record. 

4.   Now, the question to be decided - whether the impugned 

Order dtd. 05.04.2013 passed by the learned Addl. Chief Judicial 

Magistrate, Lakhimpur, suffers from any illegality or irregularity or 

impropriety, which requires any interference from this Court ?  

Discussion, decision & reasons thereof : 

5.   On perusal of the record of CR Case No.172/2012, it 

appears that the learned lower court vide Order dtd. 05.04.2013 recorded 

the following Order - “Accused is present. Complainant though filed hazira 

but left the court without permission. She is not found on repeated calls. 

Therefore, the accused could not be charged due to lack of evidence before 

charge. So, he is discharged, accordingly.” 

6.   It appears from the record that the case has been 

instituted on a Complaint otherwise than on Police Report and after 

recording the evidence of the complainant the court has issued process 

against the accused u/s 406 IPC. Under Sec. 249 CrPC, when the 

proceedings have been instituted upon a Complaint, and on any day fixed 

for hearing of the case, the complainant is absent, and the offence may be 

lawfully compounded or is not a cognizable offence, the Magistrate may, in 

his discretion, not-with-standing anything here-in-before contained, at any 

time before charge has been framed, discharge the accused. It appears that  
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it is a case u/s 406 IPC and the offence is cognizable one and the said 

offence can not be lawfully compounded without permission of the court. It 

also appears that on 05.04.2013, the complainant, Smti Rupjyoti Saikia 

(Hazarika) filed her hazira, but she was found absent at the time of hearing, 

for which the learned lower court has discharged the accused. In a non-

compoundable offence, there can be no discharge on the absence of the 

complainant and in such a case, the Magistrate shall enforce his or her 

attendance and that of his or her witnesses. The learned lower court was not 

justified in discharging the accused without hearing the learned counsel 

appearing for the Complainant only on the ground that the Complainant was 

found absent on repeated calls at the time of hearing when she has filed 

hazira. 

7.   Accordingly, the Revision Petition is allowed on contest, 

and the impugned Order dtd. 05.04.2013 so passed by the learned lower 

court is, hereby, set aside. 

8.   Both the parties are, hereby, directed to appear before the 

learned lower court on 09.09.2013, and on their appearance the learned 

lower court shall fix a date for evidence of the Complainant and her 

witnesses. 

9.   Send back the called for record of CR Case No.172/2012 

to the learned lower court with a copy of this Judgment for compliance. 

Given under my hand and seal of this court on this 2nd 

day of September, 2013. 

 

                                                       (A.K.Das) 
                                                    Sessions Judge, 
                                         Lakhimpur, North Lakhimpur. 

Dictated by me : 
 
 

(A.K.Das) 
Sessions Judge, 
Lakhimpur, North Lakhimpur. 
 
 
Transcribed & typed by – 
S.Kshattry, Stenographer. 


