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IN THE COURT OF SESSIONS JUDGE : LAKHIMPUR : 
AT NORTH LAKHIMPUR. 

 
 
SESSIONS CASE NO.1(NL)2007. 
 
P A R T I E S 
 
State of Assam.    … Complainant. 
 
-versus- 
 
1. Sri Naba Bora. 
2. Sri Diganta Gohain. 
3. Smti Yaying Pulsar.   … Accused. 
 
 
P R E S E N T 
Sri A.K. Das, 
Sessions Judge, 
Lakhimpur, North Lakhimpur. 
 
 
APPEARANCE 
Mr. J. Gogoi, the learned Public Prosecutor, for the State. 
Mr. Arup Bora, Mr. Z.H.Bora & Mrs. M.D.G.Baruah, the learned counsels 
for the accused persons. 
 
 
Date of charge  : 15.02.2007. 
Dates of evidence : 30.05.2007, 11.07.2007, 18.09.2007, 08.04.2008,   

07.05.2008, 17.06.2008, 09.07.2008, 06.07.2009, 
29.07.2009, 20.10.2009, 16.10.2009, 06.04.2010, & 
05.12.2012. 

Date of statement : 20.02.2013. 
Date of argument : 26.08.2013, 16.09.2013 & 18.09.2013. 
Date of Judgment : 25.09.2013. 
 
 
   J U D G M E N T  
 
1.   Accused, namely Smti Yaying Pulsar stands charges 

under Section 109/ 302 IPC for alleged commission of offence of abetting 

co-accused, Sri Naba Bora and Sri Diganta Gohain for committing murder 

of Tania Mosin, which was committed in consequence of her abetment, and 

accused, Sri Naba Bora and Sri Diganta Gohain stand charges u/s 302/ 34  
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IPC for committing murder of Tania Mosing of Itanagar (Arunachal 

Pradesh)  in furtherance of the common intention by intentionally or 

knowingly causing death to him on 10.02.2001 at night at Pathalipahar, and 

accused, Sri Diganta Gohain also stands charges separately u/s 25(1)(a) of 

the Arms Act for alleged illegal possession of one pistol with six rounds of 

cartriges on 12.02.2001 at Gobindapur village. 

   Facts of the Case 

2.   The prosecution allegation as disclosed from the F.I.R in 

brief, is that on 10.02.2001 at about 5 Pm, deceased, Tania Mosing had left 

Itanagar (Arunachal Pradesh) by his Maruti Zipsy vehicle bearing 

registration No.AR.01.3477 alongwith his personal weapon, one '25 pistol 

bearing No.8900 made in Zekoslavia, and subsequently informant, Sri Ugen 

Pulsar received one telephonic information from some Borthakur of 

Pathalipahar that Mosing was lying murdered near the Railway line of 

Pathalipahar. The informant, Sri Ugen Pulsar lodged one F.I.R with the In-

charge of Banderdewa Police Out Post informing the said fact on 

11.02.2001. 

 Investigation  

3.   On receipt of the F.I.R. the In-charge of Banderdewa 

Police Out Post gave GD Entry No.155 dtd. 11.02.2001, and forwarded it to 

the Officer-in-charge of Bihpuria PS to register a case. Accordingly, the 

Officer-in-charge of Bihpuria PS registered Bihpuria PS Case No.45/2001  

u/s 302 IPC. Prior to that the In-charge of Banderdewa OP received an 

information from one Bipul Bhuyan, s/o Lt. Nomal Bhuyan that one person 

was found lying dead near Pathalipahar Railway crossing and a Maruti 

Zipsy bearing registration No.AR.01.3477 was found standing by the side 

of the dead body. Accordingly, the In-charge of Banderdewa OP gave GD 

Entry No.150 on 11.02.2001 and started investigation of the case. During 

the course of investigation, the I.O. went to the place of occurrence and 

seized one while colour Maruti Zipsy bearing registration No.AR.01.3477 

and R.C. of vehicle bearing No.AR.01.3477 in the name of Sri Tania 

Mosing, s/o Lt. Topo Mosing and gave zimma of the said vehicle and the  
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the documents to one Bamin Tado of Banderdewa market. The I.O. had also 

seized one pistol bearing License No.112/ TPD in the name of Tania Mosin 

and also seized one white colour woolen sweater and black colour long 

pant, one white full shirt with blood stains and two nos. of blue colour 

nylon shocks from the possession of accused, Sri Diganta Gohain which 

were kept concealed by him under earth in presence of the witnesses. The 

IO had also seized black green colour bag, one piece of polythene cloth, 

three nos. of polythene, rose light blue colour carry bag and one green 

colour coat with some blood stains, one money bag with cash amount of 

Rs.770/- only, and two nos. of gold ring and one wrist watch, one pistol 

license No.112/TDP and one neck tie. Police had also held inquest on the 

dead body of the deceased in presence of the witnesses and sent the dead 

body for holding post mortem examination. During the course of 

investigation, the IO had also recorded the statements of the witnesses. The 

I.O. after receiving the Post Mortem Report finally submitted chargesheet 

against accused, Smti Yaying Pulsar u/s 109/ 302 IPC, and against accused, 

Sri Naba Bora and Sri Diganta Gohain u/s 302/ 34 IPC, and also against 

accused, Sri Diganta Gohain u/s 25(1)(a) of the Arms Act. The case was 

committed to the court of Sessions by the learned Judicial Magistrate 1st 

class, North Lakhimpur, vide Order dtd.06.12.2006, as the offence u/s 302  

IPC is exclusively triable by the court of Sessions.  

4.   Accordingly, on 15.02.2007, charges u/s 109/ 302 IPC 

had been framed against the accused, Smti Yaying Pulsar. Further, charges 

u/s 302/ 34 IPC had been framed against accused, Sri Naba Bora and Sri 

Diganta Gohain and a separate charge u/s 25(1)(a) of the Arms Act had 

been framed against accused, Sri Diganta Gohain. 

   Charge against acccused, Smti Yaying Pulsar is as 

follows : On 10.02.2001 at night at Dighali Pahar, Sri Diganta Gohain and 

Sri Naba Bora had committed murder of Tania Mosin of Bank Tiniali, 

Itanagar (A.P), and that you abetted the said Naba Bora and Diganta  
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Gohain in the commission of the said murder of Tania Mosing, which was 

committed in consequence of your abetment, and thereby committed an 

offence punishable u/s 109/302 IPC. 

   Charge against accused, Sri Naba Bora and Sri Diganta 

Gohain is as follows : On 10.02.2001 at night at Dighali Pahar in 

furtherance of common intention of you all had committed murder by 

intentionally or knowingly cause death of Tania Mosing of Bank Tiniali, 

Itanagar (A.P), and thereby committed an offence punishable u/s 302/ 34 

IPC. 

   Charge against accused, Sri Diganta Gohain is as follows 

: That you on or before 12.02.2001 at Gobindapur village was illegally 

possessing one pistol with six rounds of cartridges , and thereby committed 

an offence punishable u/s 25(1)(a) of the Arms Act. 

5.   The aforesaid charges were read over and explained to 

the accused persons, to which they pleaded not guilty and claimed to be 

tried. 

6.   I have heard Mr. J. Gogoi, the learned Public Prosecutor 

and Mr. Arup Bora & Mr. Z.H.Bora, the learned counsels appearing for 

accused, Sri Diganta Gohain and Smti Yaying Pulsar, and Mrs. M.D.G. 

Baruah, the learned counsel appearing for the accused, Sri Naba Bora. I 

have perused the record. 

7.   Now, the points for determination in this case are – 

1) Whether death of Tania Mosing is an act of culpable homicide, and if 

so, whether it is amounted to murder ? 

2) Whether accused, Smti Yaying Pulsar abetted the co-accused, Sri 

Naba Bora and Sri Diganta Gohain for committing murder of Tania 

Mosin, which was subsequently committed on 10.02.2001 at night at 

Dighali Pahar in consequence of her abetment, as alleged ? 

3) Whether accused, Sri Diganta Gohain illegally possessed one pistol 

with six rounds of cartridges at Gobindapur village on 12.02.2, as 

alleged ? 
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4) Whether the accused persons, namely Sri Naba Bora and Sri Diganta 

Gohain with furtherance of common intention committed murder of 

Tania Mosin by intentionally or knowingly causing death to him on 

10.02.2001, as alleged ? 

DISCUSSION, DECISION & REASONS ON POINT No.1. 

8.   To decide the question of culpable homicide, the medical 

evidence is a deciding factor and atleast plays an important role. Let me 

consider the evidence of PW.6, Dr. H. Baruah, the Medical & Health 

Officer, who deposed that on 11.02.2001, he was working as M & HO-1 at 

North Lakhimpur Civil Hospital, and on that day, he performed autopsy 

over the dead body of the deceased, Tania Mosing, and found multiple 

sharp deep cut injuries on the right side of the neck extending from occipital 

region to the lower portion of the neck. He also found an oblique cut sharp 

deep injury on the lower part of the occipital bone in the right side. The 

brain was cut with the exposure of brain matter. He also found that an 

oblique sharp cut injury over the mandible on the right side with mandible 

cut into two places. He also found one penetrating wound by dagger/ 

khukuri in the chest and blood stain was present over the head and neck. He 

also found one sharp deep cut injury over the occipital bone on the right 

side of the size, 7 inch x 4 inch x 3 cm and brain matter was exposed in the 

occipital region. The said M.O. opined that cause of death is due to shock 

and haemorrhage as a result of the multiple cut injuries and all the injuries 

found on the person of the deceased collectively and every injury 

individually can cause death of a person in its ordinary course. The said 

M.O. exhibited the Post Mortem Report as Ext.4 and his signature vide 

Ext.4(l). It also appears that during the course of holding inquest on the 

dead body of the deceased, the I.O. found cut injury on the neck of the 

deceased, which has been reflected in the inquest report vide Ext.1. So, it 

appears that there is consistency in between the Medical Report and the 

Inquest Report relating to the injuries sustained by the deceased. The 

Medical evidence couple with the evidence on record shows that it was an 

act of culpable of homicide. 
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DISCUSSION, DECISION & REASONS ON POINT No.2. 

9.   To bring home the charges levelled against the accused 

persons, prosecution has examined as many as 15 (fifteen) witnesses, 

namely PW.1, Sri Bipul Bhuyan, PW.2, Sri Robin Bhuyan, PW.3, Smti Paye 

Mosing, PW.4, Sri Tilak Handique, PW.5, Sri Aniram Gohain, PW.6, Dr. H. 

Baruah, PW.7, Sri Lakhinath Gohain, PW.8, Sri Ganesh Gogoi, PW.9, Sri 

Damin Tado, PW.10, Sri Khagen Neog, PW.11, Sri Arun Chandra Gogoi, 

the then in-charge of Banderdewa OP, PW.12, Smti Renu Bora Handique, 

Scientific Assistant, PW.13, Smti Tuluk Gohain, PW.14, Sri Hem Kanta 

Mahanta and PW.15, Sri Ugen Pulsar. 

10.   Now, let me consider the evidence of PW.1, Sri Bipul 

Bhuyan. The said witness deposed that about four years back, he found the 

dead body which was lying near Pathalipahar Railway crossing, and 

accordingly he informed the matter to police of Banderdewa Police Out 

Post, and accordingly the police had prepared one Report vide Ext.1. The 

said witness had not implicated the accused, Smti Yaying Pulsar.  

11.   PW.2, Sri Robin Bhuyan is a witness of inquest who had 

put his signature in the Inquest Report vide Ext.2(1) and he has also not 

implicated the accused, Smti Yaying Pulsar. 

12.   PW.3, Smti Paye Mosing deposed that on 10.02.2005, 

her husband told him her that one person whose title is 'Das' called him to 

Banderdewa over telephone bearing No.65201, and accordingly he went to 

Banderdewa by taking a Zipsy vehicle bearing registration No.AR.01.3477 

alongwith his license pistol. She further deposed that in the next morning, 

she got information from accused, Smti Yaying Pulsar over phone that her 

husband was lying dead near Pathalipahar Railway crossing, and at that 

time, Smti Pulsar was staying in the 1st floor. She further deposed that 

subsequently police arrested accused, Sri Naba Bora and Sri Diganta 

Gohain in connection with this case and accused, Sri Naba Bora disclosed 

that one driver engaged him to kill her husband on payment of Rs.25,000/- 

only, and subsequently she came to know that one Subhan Das was 

involved in this case, and said Subhan Das married the sister of accused, Sri  
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Naba Bora. She further deposed that accused, Smti Yaying Pulsar alleged 

that her husband grabbed her property for which she has engaged Sri 

Subhan Das and Sri Naba Bora to commit murder of her husband. She 

further stated that at that time, Smti Yaying Pulsar was staying alongwith 

her husband, Sri Ozen Pulsar in the 1st floor of the said building and they 

were residing in the ground floor. She further deposed that Sri Naba Bora 

and Das told police that they had killed her husband and the said Das was 

the driver of Sri Pulsar. She further deposed that accused, Sri Diganta 

Gohain disclosed before police that as per instruction of accused, Smti 

Yaying Pulsar, said Das had instructed him to kill her husband. During cross 

examination, she stated that accused, Sri Diganta Gohain was interrogated 

at Banderdewa OP and accused, Sri Naba Bora was interrogated at Bihpuria 

PS in her presence. During cross examination, she also stated that her 

husband did not disclose the full name of Sri Das from whom he had 

received the telephone call. During cross examination, she stated that while 

giving statement before police, she did not disclose that accused, Sri 

Diganta Gohain disclosed before police and her during interrogation that as 

per instruction of accused, Smti Yaying Pulsar, Sri Subhan Das instructed 

him to kill her husband. During cross examination, she further stated that 

her husband was doing joint business with Smti Pulsar and they had three 

nos. of constructed buildings, out of which one has been disposed of and for 

getting the remaining buildings, she had instituted a case at Itanagar and 

those cases had gone to the Honourable Gauhati High Court for disposal. 

She further deposed that there was a court order for receiving the ground 

floor to Smti Pulsar, but she has preferred revision before the Honourable 

High Court and that matter is pending, for which she has been receiving 

rent. The defence by way of cross examination suggested the fact that to 

deprive the accused, Smti Pulsar from her properties, she has been falsely 

implicated in this case, which has been denied by the said witness. During 

cross examination, she stated that as Sri Naba Bora and Sri Diganta Gohain 

stated before the police as well as before her that Sri Subhan Das had 

engaged accused, Sri Naba Bora and Sri Diganta Gohain to kill her husband  
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on payment of Rs.25,000/- only, so she did not state the aforesaid fact 

before police. It appears that PW.3, Smti Paye Mosing, in her examination-

in-chief stated that on being asked accused, Sri Naba Bora and Sri Diganta 

Gohain stated before police in their presence that one Das had engaged 

them for killing Tania Mosing on payment of Rs.25,000/- only as instructed 

by accused, Smti Yaying Pulsar, but during cross examination, she stated 

that while giving statement before police, she did not state the said thing 

before the I.O. So, this is the vital contradiction in the evidence of PW.3 on 

material point, which she did not disclose earlier while giving statement 

before the IO u/s 161 CrPC. During cross examination she also stated that 

her husband had illicit relationship with accused, Smti Yaying Pulsar prior 

to marry her by her husband. During cross examination, she has also stated 

whatever accused, Sri Naba Bora stated before police in presence of her, 

she had not disclosed the said fact to police while giving statement before 

police. So, it appears that at the time of adducing evidence before the court 

the said witness has implicated accused, Smti Yaying Pulsar for the first 

time that she had engaged Sri Subhan Das for killing of Tania Mosing on 

payment of Rs.25,000/- only and Subhan Das subsequently engaged 

accused, Sri Naba Bora and Sri Diganta Gohain to commit murder of Tania 

Mosing, but while giving statement before the police she had not disclosed 

the said fact earlier to police. 

13.   PW.4, Sri Tilak Handique and PW.5, Sri Aniram Gohain, 

both are seizure witnesses with respect to seizure of one pistol and live 

ammunitions, and they have not implicated accused, Smti Yaying Pulsar. 

PW.6, Dr.H.Baruah, Medical & Health Officer, North Lakhimpur Civil 

Hospital, who conducted Post Mortem examination is a formal witness. 

PW.7, Sri Lakhinath Gohain and PW.8, Sri Ganesh Gogoi, both are seizure 

witnesses with respect to seizure of some blood stained wearing clothes and  

two nylon shocks vide seizure list, Ext.5 and they have not implicated 

accused, Smti Yaying Pulsar. PW.9, Sri Bamin Tado, who is zimmadar of 

the vehicle and relevant documents of the vehicle involved in the crime, 

which were subsequently taken by Smti Paye Mosing. PW.10, Sri Khagen  
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Neog is also a seizure witness with respect to seizure of one Zipsy vehicle 

vide seizure list, Ext.9, and he has also not implicated accused, Smti Yaying 

Pulsar. PW.11, Sri Arun Chandra Gogoi, who is the I.O. of the case in his 

examination-in-chief, stated that “getting materials that Smti Yaying Pulsar 

was also involved in connection with this case in committing the alleged 

offence, so I have arrested the accused, Smti Yaying Pulsar and produced 

her in the court on 06.10.2001”. The said I.O. in his evidence did not 

disclose anything about the materials what he has gathered against the said 

accused. PW.12, Smti Renu Das Handique, Senior Scientific Asstt. in 

Serology department of Forensic Science Laboratory, Kahilipara, Guwahati, 

who has proved the FSL Report. So, she is the formal witness. 

14.   Now, let me consider the evidence of PW.13, Smti Tuluk 

Gogoi. The said witness is the mother of accused, Sri Diganta Gohain. The 

said witness deposed about search of her house and premises by police and 

she had not implicated the accused, Smti Yaying Pulsar. PW.14, Sri Hem 

Kanta Mahanta is a formal witness, who submitted the chargesheet against 

the accused persons vide Ext.12. PW.15, Sri Ugen Pulsar, who is the 

informant of the case, deposed that after receiving the information about 

death of Tania Mosing from one Borthakur over phone, he had filed the FIR 

of the case vide Ext.13. During cross examination, he stated that there is a  

property dispute between the accused, Smti Yaying Pulsar and Smti Paye 

Mosing (PW.3) and the case went to the Honourable Gauhati High Court for 

decision. 

15.   Now, from the evidence on record, it appears that only 

PW.3, Smti Paye Mosing has implicated accused, Smti Yaying Pulsar in this 

case. She has stated that while police interrogated accused, Sri Naba Bora 

and Sri Diganta Gohain in their presence they disclosed that they were 

engaged by Sri Subhan Das as per instruction of accused, Smti Yaying 

Pulsar to kill Tania Mosing on payment of Rs.25,000/- only, but while 

giving statement before police u/s 161 CrPC, she did not disclose the said 

fact before the police. So, it appears that there is omission on the part of the 

said witness for giving such vital information to police while giving her  
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statement u/s 161 CrPC. In view of the doubt on the question whether any 

omission in a statement recorded by police during investigation would 

amount to contradiction with reference what the PWs state during trial, an  

explanation to be added to clarify the matter there will still remain room for 

doubt for controversy as to what omission is significant and otherwise 

relevant in order to amount to contradiction in the particular context. It is a 

serious glaring omission on the part of the witnesses and that can be taken 

up as contradiction in the facts and circumstances of the present case. 

Although the I.O. Sri Arun Chandra Gogoi (PW.12), who had arrested the 

accused, Smti Yaying Pulsar, stated that after getting materials he had 

arrested the accused, Smti Yaying Pulsar, but he has not disclosed in his 

examination-in-chief the relevant material which were found available 

against her.  

16.   During the course of argument, Mr. J.Gogoi, the learned 

P.P. submitted that accused, Sri Diganta Gohain and Sri Naba Bora  on 

interrogation stated before the police in presence of PW.3, Smti Paye 

Mosing that as per instruction of accused, Smti Yaying Pulsar, Sri Subhan 

Das engaged them for killing Tania Mosing on payment of Rs.25,000/- 

only. So, this relevancy can be considered. 

17.   Controverting the above submission, Mr. Arup Bora 

assisted by Mr. Z.H.Bora, the learned counsels appearing for the accused, 

submitted that there was no confession on the part of accused, Sri Diganta 

Gohain and Sri Naba Bora before police and that can be considered as 

confession. In support of their submissions, they have submitted one rulling 

reported in 2009, 6, GLR. 724, in case of Bircha Kurmi vs State of Assam, 

the Divisional Bench of Honourable Gauhati High Court, has observed as 

follows : “Confession made to police officer is not admissible in Law – 

Confession made even to a police constable is in-admissible in Law and the 

same is prohibited from being respect as evidene u/s 25 of the Evidence 

Act”.  The learned counsel appearing for the accused has further submitted  

another rulling reported in AIR 1962 SC 276, wherein para – 19 of the said 

Judgment, the Honourable Supreme Court held as follows : “Police Officer  
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referred to Section 25 of the Evidence Act need not be the officer 

investigating into that particular offence of which a person is subsequently 

accused. A confession made to him need not have been made when he was 

actually discharging any police duty. The confession made any particular 

police of whatever rank and at whatever time is inadmissible in evidence in 

view of Section 25”. The learned counsels for the accused persons, during 

the course of argument, submitted that confessional statement of co-accused  

could not be used as substantive evidence against the co-accused in absence 

of any other corroboration. In this context, they have relied upon the 

decision of the Honourable Supreme Court reported in Ravindran Alias 

John vs Superintendent of Customs (2007) 6 SCC 410. 

18.   After going through the entire legal evidence on record, 

it appears to me that there is no such cogent and positive evidence against 

the accused, Smti Yaying Pulsar regarding her involvement with the 

commission of the alleged crime, although PW.3, Smt Paye Mosing 

implicated accused, Smti Yaying Pulsar regarding her involvement that she 

had engaged Sri Subhan Das to kill Tania Mosing who subsequently 

engaged accused, Sri Naba Bora and Sri Diganta Gohain to kill him, but to 

substantiate that fact there is no cogent and positive evidence to connect the 

accused, Smti Yaying Pulsar with the commission of the alleged crime.  

19.   It is a settled position of Law that an act of abetment or 

the offence of abetment is said to be committed in consequence of 

abetment,  when it is committed in consequence of the instigation or in 

pursuance of the said conspiracy or with the aid which constitutes abetment. 

After going through the evidence on record, it appears to me that there is no 

such cogent and positive material against accused, Smti Yaying Pulsar whch 

connects the accused with the commission of the alleged crime and to hold 

that the offence was committed in consequence of her instigation or in 

pursuance of the conspiracy. In absence of any cogent and positive evidence 

to that effect, the accused can not be convicted u/s 109/ 302 IPC. The 

decision on Point No.1 is answered, accordingly. 
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DISCUSSION, DECISION & REASONS THEREOF ON POINT NO.3 

20.   In this instant case, prosecution has examined as many as 

15 prosecution witnesses, out of which to prove the offence of alleged 

illegal possession of pistol with six rounds of ammunitions from the 

possession of accused, Sri Diganta Gohain, prosecution relies the evidence 

of PW.4, Sri Tilak Handique and PW.5, Sri Aniram Gohain. From Ext.3, it 

appears that during investigation, Mr. S.Haque, the then In-charge of 

Banderdewa OP and his staff searched the house and premises of accused, 

Sri Diganta Gohain, s/o Sri Aniram Gohain and recovered one pistol and 

one magzines with six rounds of live ammunitions alongwith other articles, 

namely one small and green colour bag and one piece of coffee colour 

polyster cloth and three nos. of polythene and rose and light blue colour 

carry bag in presence of witnesses, namely Sri Nipul Handique, Sri Aniram 

Gohain and Sri Tilak Handique. Prosecution has examined only two seizure 

witnesses, namely Sri Aniram Gohain (PW.5) and Sri Tilak Handique 

(PW.4). Prosecution has also examined Smti Tuluk Gohain as PW.13 in this 

respect. 

21.   Now, let me consider the evidence of PW.4, Sri Tilak 

Handique, who deposed that about 6/7 years back in the night time, police 

came to his residence and took him to the house of accused, Sri Diganta 

Gohain and while searching in the courtyard of Diganta Gohain, police had 

uttered as “Palo Palo” (Got it – Got it) and thereafter police came to his 

house and had shown him one pistol and ammunitions and the seizure list 

was prepared in his house and took his signature in the seizure list vide 

Ext.3(1). During cross examination, he stated that at the time of search 

accused, Sri Diganta Gohain was not there and he had also not seen 

personally from which place police had recovered the pistol. PW.5, Sri 

Aniram Gohain deposed that about 6/ 7 years back at night at about 11 Pm, 

police came to his house and took him to the house of Sri Tilak Handique 

(PW.4) whose house is adjacent to his house and police had shown him one 

pistol and took his signature in the seizure list vide Ext.3(2). The said 

witness was declared hostile by the prosecution and suggested that as the  
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accused is his son, so he has deposed falsely. During cross examination, he 

has stated that he had categorically stated before police that during search 

police recovered one pistol and six rounds of ammunitions from his 

backyard, which was kept concealed in a polythene bag under earth in 

presence of witnesss, Sri Tilak Handique and Sri Aniram Gohain. PW.13, 

Smti Tuluk Gohain deposed that about 7/8 years back, police came to their 

house in the night time and searched the house and premises, but police did 

not find any incriminating article in their house. The said witness was also 

declared hostile by the prosecution. During cross examination, it was 

suggested by the prosecution that as the accused, Sri Diganta Gohain is her 

son, so she has deposed falsely, which has been denied by the said witness. 

During cross examination, she has stated that police did not find any 

incriminating article in their house. Now, it appears that with respect to 

seizure made by police, prosecution has examined as many as three 

witnesses, out of which PW.5, Sri Aniram Gohain and PW.13, Smti Tuluk 

Gohain have been declared hostile by the prosecution as they did not 

support the prosecution case. They categorically stated that police did not 

seize any article from their house. PW.4, Sri Tilak Handique is the vital 

witness with respect to recovery of incriminating materials from the house 

of accused, Sri Diganta Gohain. In his cross examination, he has 

categorically stated that he had not seen personally from which place police 

had recovered the pistol and the ammunitions. In his cross examination, he 

further stated that he had asked police from which place they had recovered 

the said pistol, but he had not seen personally and he had also not seen the 

seized pistol in the court during his deposition. During examination of the 

said witness, prosecution did not produce the said pistol for proper exhibit. 

So, adverse inference can be drawn against the prosecution. The 

prosecution had also with-held the examination of one, Sri Nipul Handique, 

who is also a seizure witness with respect to recovery of the seized pistol 

and ammunitions and when the prosecution with-held any important 

witness adverse inference could be drawn against the prosecution. 

Considering the facts and circumstances and the entire legal evidence on  
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record, I constrained to hold that the evidence, which are available with 

respect to recovery of the seized pistol and ammunitions are not sufficient 

to convict the accused, Sri Diganta Gohain u/s 25(1)(a) of the Arms Act.  

22.   Accordingly, I hold that prosecution has failed to prove 

the charge levelled against accused, Sri Diganta Gohain u/s 25(1)(a) of the 

Arms Act. Accordingly, the decision on Point No.2 has been answered. 

DISCUSSION, DECISION & REASONS THEREOF ON POINT NO.4   

23.   To bring home the charges levelled against the accused, 

Sri Naba Bora and Sri Diganta Gohain, prosecution has examined as many 

as 15 witnesses, out of which PW.1, Sri Bipul Bhuyan is the witness of 

inquest and PW.2, Sri Robin Bhuyan is the witness of seizure. In this instant 

case, prosecution mostly relies upon the evidence of PW.3, Smti Paye 

Mosing. According to the said witness, during interrogation, accused, Sri 

Naba Bora and Sri Diganta Gohain confessed before the police in her 

presence that Subhan Das had engaged them for killing Tania Mosing on 

payment of Rs.25,000/- only as per instruction of Smti Yaying Pulsar, but 

the said witness during the course of evidence deposed that she did not 

disclose the said fact while giving statement before police. Prosecution also 

relies upon the evidence of PW.4, Sri Tilak Handique and PW.5, Sri Aniram 

Gohain relating to recovery of one pistol from the house and premises of 

accused, Sri Diganta Gohain. PW.4 deposed that police took him to the 

house of accused, Sri Diganta Gohain, and thereafter police took him and 

searched the house and premises of accused, Sri Diganta Gohain, and 

subsequently he was taken to his house and police had showed him one 

pistol and prepared seizure list, Ext.3. But during cross examination, PW.4 

stated that he had not seen from which place police had recovered the pistol. 

He further stated in his cross examination that at the time of search, 

accused, Sri Diganta Gohain was not in his house. PW.5, Sri Aniram 

Gohain, who is also a seizure witness, has been declared hostile by the 

prosecution as he did not support the prosecution case. The said witness 

deposed that he was taken to the house of accused, Sri Diganta Gohain and 

police recovered one pistol wrapped with one polythene paper. Now, from  
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the evidence on record, it appears that the seizure witness, PW.4 is not 

aware from which place police recovered the said pistol, and it also appears 

that at the time of seizure, Sri Diganta Gohain was not present in his house. 

So, the fact of recovery of the seized pistol and live ammunitions from the 

possession of accused, Sri Diganta Gohain has not been conclusively 

proved. 

24.   Mr. Arup Bora, the learned counsel appearing for the 

accused persons, during the course of argument, submitted that the extra 

judicial confession made during the course of interrogation by police has no 

evidentiary value and can not be acted upon. In this context, he has relied 

upon the decision of the Honourable Gauhati High Court reported in GLR 

2002(1)  in case of Abdul Kasem -vs- State of Assam, where the Divisional 

Bench of the Honourable High Court in para 17 of the said Judgment, 

observed as follows : “next comes to the extra judicial confession allegedly 

made in presence of the witnesses..... It is evident from their statements that 

the extra judicial confession was made during the course of interrogation by 

police obviously has no evidentiary value and can not be acted upon”. In the 

said judgment, in para-20, the Honourable High Court has observed as 

follows : “Law with regard to circumstantial evidence is settled. In a 

circumstance which destroys the presumption of evidence can be taken into 

consideration for the purpose of ascertaining whether the circumstances 

lead to no other inference than that of guilt of the accused. The court has to 

take the totality of the circumstances into account to find out if the case has 

been established i.e., whether the facts established are inconsistent with the 

innocense of the accused and not capable of being explained on any 

hypothesis other than guilt of the accused..............”.   

25.   In this instant case, prosecution has examined two 

seizure witnesses, namely PW.7, Sri Lakhinath Gohain and PW.8, Sri 

Ganesh Gogoi relating to seizure of any certain wearing clothes of the 

deceased from the possession of the accused, Sri Diganta Gohain. PW.7 

deposed that about 5/6 years back, one day in the evening time after hearing  
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some voice, he came out and saw police adjacent to his house by the sie of 

one stream, and police called him and showed him one sweater, one long 

pant and other clothes, and at that time, accused, Sri Diganta Gohain was 

present and police told him that the said clothes were found in the 'Nala'. 

During cross examination, he stated that before his arrival police recovered 

the clothes, for which he had not actually seen from which place police 

recovered the said clothes. PW.8 who is also a seizure witness relating to 

seizure of clothes from the possession of the accused, Sri Diganta Gohain. 

PW.8 deposed that police prepared the seizure list and he put his signature 

in the seizure list. During cross examination, he stated that he had not seen 

the place from which police recovered the said clothes. So, it appears that 

PW.7, Sri Lakhinath Gohain and PW.8, Sri Ganesh Gogoi, who are both the 

seizure witnesses relating to seizure of clothes from the possession of the 

accused, Sri Diganta Gohain. In their cross examination, they had stated 

that they had not seen the place from which police had recovered the said 

clothes. So, it appears that that they had not supported the prosecution case. 

It also appears from the Ext.5 that there is no indication that the accused, Sri 

Diganta Gohain was present alongwith the police and he led police to the 

place where he kept concealed the blood stained clothes so as to attract the 

provision of Section 27 of the Indian Evidence Act. In absence of any 

cogent and positive evidence relating to leading to discovery by the 

accused, the evidence adduced by the prosecution relating to seizure and 

recovery of the seized clothes have got no evidentiary value, more 

particularly when the seizure witnesses have stated that they had not seen  

the place for which police had seized the wearing clothes. 

26.   Considering the facts and circumstances and the entire 

legal evidence on record, I find and hold that the prosecution has failed to 

bring home the charges levelled against accused, Sri Diganta Gohain and 

Sri Naba Bora u/s 302/ 34 IPC beyond all reasonable doubt. Accordingly, 

the decision on Point – 4 has been answered.     
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   O R D E R  

27.   After going through the entire legal evidence on record, I 

find and hold that prosecution has failed to prove the case against the 

accused, Sri Diganta Gohain u/s 25(1)(a) of the Arms Act, and against 

accused, Smti Yaying Pulsar u/s 109/ 302 IPC, and against accused, Sri 

Naba Bora and Sri Diganta Gohain u/s 302/ 34 IPC beyond all reasonable 

doubt, and accordingly I find and hold that all the accused persons not 

guilty under the aforesaid Sections of Law. 

28.   Accordingly, I acquit accused, Sri Diganta Gohain from 

the charge u/s 25(1)(a) of the Arms Act, accused, Smti Yaying Pulsar from 

the charge u/s 109/ 302 IPC and accused, Sri Naba Bora and Sri Diganta 

Gohain from the charges u/s 302/ 34 IPC on benefit of doubt, and set them 

at liberty forthwith. 

29.   The seized articles, Maruti Zipsy vehicle and its 

documents be returned to its registered owner, and the seized wearing 

clothes be destroyed in due course of Law and the remaining articles be 

confiscated to the State of Assam.   

30.   The bailbond furnished on behalf of the accused persons 

stand discharged. 

   Judgment is pronounced and delivered in open court 

under seal of this Court with my signature on this 25th day of September, 

2013. 

 

 

                   (A.K.Das) 
                Sessions Judge, 
            Lakhimpur, North Lakhimpur. 
Dictated & corrected by me - 

 

(A.K.Das) 
Sessions Judge, 
Lakhimpur, North Lakhimpur. 
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Transcribed & typed by- 
S.Kshattry, Stenographer. 

 

 
  A P P E N D I X  
 

A) PROSECUTION WITNESSES : 
PW.1   - Sri Bipul Bhuyan. 
PW.2   - Sri  Robin Bhuyan. 
PW.3   - Smti Paye Mosing.  
PW.4   - Sri  Tilak Handique. 
PW.5   - Sri Aniram Gohain. 
PW.6   - Dr. H. Baruah.  
PW.7   - Sri  Lakhinath Gohain. 
PW.8, Sri Ganesh Gogoi. 
PW.9, Sri Damin Tado. 
PW.10, Sri Khagen Neog. 
PW.11, Sri Arun Chandra Gogoi. 
PW.12, Smti Renu Bora Handique. 
PW.13, Smti Tuluk Gohain. 
PW.14, Sri Hem Kanta Mahanta. 
PW.15, Sri Ugen Pulsar. 
 
 
 List of Exhibits : 
Ext.1  - Inquest Report.  
Ext.2  - Seizure List.  
Ext.3  - Seizure List. 
Ext.4 – Post Mortem Report. 
Ext.5 – Seizure List. 
Ext.6 – Zimmanama. 
Ext.7 – Zimmanama. 
Ext.8 – Zimmanama. 
Ext.9 – Seizure List. 
Ext.10 – Forwarding letter of FSL. 
Ext.11 – FSL Report. 
Ext.12 – Chargesheet. 
Ext.13 – F.I.R. 
Ext.14 – Copy of the GDE. 
Ext.15 – Seizure List. 
  
                   (A.K.Das) 
                Sessions Judge, 
             Lakhimpur, North Lakhimpur. 

 


