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High Court Form No.(J)3. 
HEADING OF JUDGMENT IN THE APPEAL. 

 
 
 
District : Lakhimpur. 

IN THE COURT OF DISTRICT JUDGE : LAKHIMPUR : 
AT NORTH LAKHIMPUR. 

 
 
 
PRESENT : Sri A.K.Das, 
   District Judge, 
   Lakhimpur, North Lakhimpur.   
 
 
 
Title Appeal No.1/2000. 
the 27th day of September, 2013. 
 
 
 
From the Judgment and Decree dtd. 15.12.1999 and 18.12.1999 
respectively passed by the learned Civil Judge, Lakhimpur, in Title Suit 
No.26/1993. 
 

 

Sri Rohini Neog.   … Appellant. 

-versus- 

Sri Santiram Bora.   … Respondent. 

 

 

   This appeal is coming on for final hearing on 12.07.2013 

and 30.08.2013 in presence of :  

 
 
Mr. J. Saikia, the learned advocate for the Appellant. 
Mr. M.C.Hazarika, the learned advocate for the Respondent. 
 
 
 
   and having stood for consideration to this day this court 
has delivered the following JUDGMENT.  
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   J U D G E M E N T 

1.   This Title Appeal has been preferred by the Appellant/ 

defendant, Sri Rohini Neog, s/o Lt. Sabharam Neog, r/o village – 

Sowalkuchi, mza- Narayanpur, Dist. Lakhimpur, under Order XLI rule 37 

Code of Civil Procedure against the impugned Judgment & Decree dtd. 

15.12.1999 and 18.12.1999 respectively passed by the learned Civil Judge 

(Sr. Divsn.), Lakhimpur, North Lakhimpur, in connection with Title Suit 

No.26/1993 decreeing the suit of the Respondent/ plaintiff and dismissing 

the counter claim set up by the Appellant/ defendant.  

2.   Being highly aggrieved and dissatisfied with the 

aforesaid Judgment & Decree so passed by the learned Civil Judge (Sr. 

Divsn), Lakhimpur, the Appellant/ defendant preferred this Appeal for 

setting aside the impugned Judgment & Decree passed by the learned lower 

court. It is averred in the memo. of Appeal that the learned lower court 

failed to appreciate the vital points on the facts and law and the evidence 

given by the parties and the matter of dispute in the suit relating to payment 

of full price of the suit land by the plaintiff/ respondent to the defendant/ 

appellant. It is furthermore stated that the learned lower court failed to 

appreciate the evidence on record in passing the impugned Judgment in the 

sense that PW.3, Sri Sonaram Saikia, the Petition writer and PW.4, Sri 

Buddha Bora categorically stated that there was no monetary transaction 

between the parties in their presence and in the office of the S.D.C. 

Whereas as PW.2, Sri Bipin Bora stated that he paid an amount of 

Rs.42,000/- only on the day of execution of the agreement at the residence 

of the defendant and  at the time of payment, Sri Buddha Bora Sri Nanda 

Bora were present. Furthermore, PW.2 categorically stated that he has not 

taken any receipt of payment of money from the defendant/ appellant, but 

only prepared a written document of sale of land before making payment to 

the defendant/ appellant. It is furthermore stated in the memo. of Appeal 

that the plaintiff/ respondent (PW.2), in his cross examination, stated that 

for making payment, he withdrew an amount of Rs.20,000/- only from his 

Saving Bank A/c at UBI, Narayanpur, but he made no effort to produce any  
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evidence to that effect. Furthermore, the PW.1, Sri Santiram Bora stated in 

his cross examination that he has no personal knowledge about sale of the 

suit land except what he learnt from his father, PW.2. So, it is clear that 

there was no payment of Rs.42,000/- only as claimed by the plaintiff/ 

respondent, but the defendant's / appellant's signatures were taken in Ext.1 

by inducement. It is furthermore stated in the memo. of Appeal that the 

defendant/ appellant was paid only Rs.5,000/- as advance by the plaintiff/ 

respondent, Sri Bipin Bora, who himself drafted the document, Ext.'Ka' and 

admitted the contents of the said document that he wrote it and the said 

document was never handed over to the defendant/ appellant, but he drove 

out the defendant from his house is beyond belief as the plaintiff never took 

any action what-so-ever for alleged theft since it was a valuable document. 

The facts amply supported the defendant's contention that he received 

Rs.5,000/- only from the plaintiff/ respondent and no more, but the learned 

lower court mechanically omitted the above facts in its Judgment, but 

highlighted the fact that the plaintiff paid Rs.42,000/- only as price of the 

land to the defendant. As such, the impugned Judgment is vitiated by the 

irregularities and material illegalities and liable to be set aside and quashed. 

It is furthermore stated in the memo. of Appeal that the defendant/ appellant 

was arrested by police on 05.01.1993 and kept in lock up, which is 

established by the evidence of the defendant and his witness, DW.2. 

Moreover, Sri Bipin Bora also admitted the fact of filing of Ejahar before 

police, and under such circumstance, there is no reason to disbelieve that 

the possession was later placed by the plaintiff forcefully by putting the 

defendant in police lock up at Narayanpur. It is furthermore stated that GR 

Case No.44/1993 was initiated upon the complaint lodged before police by 

the informant, Sri Nilamoni Bora, the son of the plaintiff, Sri Bipin Bora 

against the defendant u/s 447/ 506 IPC, but the learned Addl. CJM, 

Lakhimpur by his Judgment dtd. 08.09.1994 acquitted Sri Rohini Neog and 

Sri Dipak Neog clearly stating that the disputed land was never possessed 

by the complainant and also supported the independent witness, PW.3 in 

GR Case No.44/ 93. It is furthermore stated that while the appeal was  
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pending before the Assam Board of Revenue against the Order of 

cancellation of the Chitha mutation passed by the learned Addl. Dy. 

Commissioner, Lakhimpur, the defendant forcefully made some 

construction over the disputed land, for which the Honourable Board of 

Revenue had passed an Order on 10.08.1993 to stop further construction till 

further order, and accordingly, Add. Dy. Commissioner, Lakhimpur directed 

the O.C of Bihpuria PS to take steps to stop further construction in the 

disputed land, which shows forcible dispossession of the plaintiff. It is 

furthermore stated in the memo. of Appeal that the undue hasty by which 

the name of the plaintiff were mutated through Chitha mutation and 

recorded their names as Pattadars on the very day of the alleged execution 

of Ext.1 by the Revenue Authority is a highly uncommon manner which is 

nothing but a canning device and conspiracy just to deprive the appellant/ 

defendant and for illegal gain of the plaintiff. It is furthermore stated in the 

memo of appeal that it is an admitted position of fact that the mutation was 

cancelled by the Addl. D.C., Lakhimpur, by his Order dtd. 20.04.1993 in 

Misc. Case No.1/1993 granted by the A.D.C. and on 28.10.1991 an appeal 

on being preferred by the plaintiff before the Assam Board of Revenue and 

the said appeal was dismissed on 19.09.1993 in Revenue Appeal No.50(L)/ 

1993 which is final as per provision of the Assam Land & Revenue 

Regulation, and accordingly the appellant/ defendant, Sri Rohini Neog 

preferred this Appeal for setting aside the impugned Judgment & Decree 

dtd. 15.12.1999 and 18.12.1999 respectively passed by the learned lower 

court in Title Suit No.26/1993. 

3.   Before entering into the merit of the appeal, let me go 

through the Plaintiffs' case. The Plaintiffs, namely Sri Sabharam Bora, Sri 

Nanda Bora and Sri Bipin Bora filed a Title Suit against Sri Rohini Neog 

and Smti Dipamoni Neog, wife of Sri Rohini Neog with a prayer for 

perpetual injunction restraining the defendants their agents from entering 

into the suit land and from causing any disturbances to the plaintiffs and 

their tenants, employees etc. in their peaceful possession in the suit land and 

for an order on the defendants for execution of the sale deed by obtaining  
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necessary permission from the Deputy Commissioner, Lakhimpur by way 

of specific performance of the contract of sale dtd. 28.10.1991. The 

Plaintiffs case, in brief, is that the defendant No.1, Sri Rohini Neog on 

28.10.1991 took Rs.42,000/- only in presence of the witnesses being full 

sale price of the land measuring 2 kathas, out of the area of 3 kathas 6 

lochas pertaining to Dag No.221 covered by PP No.161 of Sowalkuchi 

under Narayanpur mouza, as described in the schedule of the plaint from 

the plaintiffs, Sri Sabharam Bora and Sri Nilamoni Bora and delivered 

possession of the said land in presence of the witnesses by fixing with 

concrete boundary wall and after putting the plaintiffs in possession, 

defendant, Sri Rohini Neog put his signature in the relevant Chitha keeping 

in the office of the Circle Officer, Narayanpur, giving his consent for chitha 

mutation of the land in the name of the Plaintiffs, and the said transaction 

took place due to long standing relationship as friends between defendant 

no.1, Sri Rohini Neog and Sri Bipin Bora, defendant no.3, and also 

undertook to execute the sale deed on demand by the plaintiffs. 

Subsequently, on 16.09.2012, names of the plaintiffs were recorded as 

Pattadars in the Jamabandi keeping in the office of the Dy. Commissioner, 

Lakhimpur. It is averred in the Plaint that after taking possession of the said 

land, plaintiffs, Sri Sabharam Bora alongwith Sri Nilamoni Bora 

demarkated boundary wall and filled earth upto 4 ft. and thereafter the 

plaintiffs received notice in connection with Misc. Case No.1/1993 relating 

to recording of their names in the record of rights, and the learned Addl. 

D.C. (Revenue), North Lakhimpur, passed an Order setting aside the Chitha 

mutation dtd. 28.10.1991 in respect of the suit land, for which the plaintiffs 

have filed an appeal before the Assam Board of Revenue against the order 

of learned ADC, Lakhimpur. It is furthermore stated that the defendant no.1, 

Sri Rohini Neog has not taken any step for getting permission for execution 

of the sale deed and was not willing to execute the sale deed and the 

defendant was planning to take forceful possession of the land alongwith 

the houses thereon. So, the plaintiffs have filed this instant suit praying for 

getting the registered sale deed executed by the defendant no.1 for obtaining  
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perpetual injunction with an order for execution of sale deed by obtaining 

necessary permission from the Deputy Commissioner, Lakhimpur, by way 

of specific performance of the contract of sale dtd. 28.10.1991 and for other 

reliefs entitled under the Law and equity.  

4.   The defendants/ appellants have contested the suit both 

in Law and  facts by filing their written statement, and they have also set 

one counter claim for declaration of title of khas possession of the suit land. 

It is contended in the W.S. that the defendant No.1 conceded to the request 

of plaintiff No.3 and agreed to sell the suit land measuring 2 kathas on 

payment of Rs.42,000/- only @ Rs.21,000/- only per katha, and accordingly 

in the month of October, 1991, the plaintiffs paid Rs.5,000/- only in cash to 

the defendant no.1 as part payment of the value of the suit land and 

prepared draft agreement in his own hand writing in respect to the sale 

agreement, and after some days, the plaintiff No.3 took defendant No.1 to 

the office of the Revenue Circle, Narayanpur and got an agreement written 

by Petition writer regarding sale of the suit land to the Plaintiff No.1 and 

showing receipt of payment of an amount of Rs.42,000/- only and delivery 

of possession of the same to the Plaintiff No.1 and 2 though as a matter of 

fact no amount was paid to the defendant No.1 on that day, and no 

possession was actually delivered of the suit land to the plaintiffs. It is 

contended in the W.S. that the Plaintiff no.3 convinced the defendant No.1 

that the remaining amount of Rs.37,000/- only would be paid before 

execution of the sale deed, and the defendant No.1 hastly believed the 

plaintiffs, who were having cordial relationship with the defendant for long 

years. It is furthermore contended that the defendant no.1 subsequently 

came to know that the names of the Plaintiff Nos.1 and 2 have been 

recorded in the record of rights in respect of the suit land, for which 

defendant No.1 submitted an Objection Petition before the Circle Officer, 

Narayanpur. It is furthermore contended in the W.S. that as the price of the 

suit land was not paid in full to the defendant, he did not deliver possession 

of the suit land to the plaintiffs, for which the plaintiffs adopted a strategy to  
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get the defendant No.1 arrested by police of Narayanpur Police Out Post, 

and the defendant No.1 was confined in the Narayanpur OP Lock-up for the 

whole day on 05.01.1993 till the morning of 06.01.1993 and while the 

defendant was in Lock-up, the  plaintiffs took forceful possession of the suit 

land by putting pucca pillar on the boundary of the suit land and filling up 

the suit land by earth. It is furthermore contended in the W.S. that when the 

matter of mutation was pending before the Board of Revenue, the plaintiffs 

started construction of the house on the suit land, for which the defendant 

had to move an Objection Petition before the Board of Revenue. It is 

furthermore contended in the W.S. that the plaintiffs had not acquired right, 

title and interest over the suit land and the defendants were not bound to 

register any sale deed as the plaintiffs had not paid the price of the suit land 

except an advance amount of Rs.5,000/- only. Accordingly, the defendants 

have prayed for dismissal of the suit of the plaintiffs, and have prayed for 

allowing the counter claim so preferred by the defendants with cost together 

with compensation of Rs.9,000/- only u/s 35 (A) CPC. 

5.   The Plaintiffs, on receipt of copy of the counter claim 

preferred by the defendants, had filed their Written Statement against the 

counter claim. It is contended in the W.S. that the defendant No.1 had taken 

full price of the land i.e., Rs. 42,000/- only and put the plaintiffs into 

possession of the suit land by putting signature in the Chitha for affecting  

mutation in the name of the plaintiffs with a clause to register sale deed on 

demand of plaintiffs, and now, the defendants have illegal gain denying the 

receipt of an amount of Rs.37,000/- only. It is furthermore contended that 

the full price of the land was received by the defendant No.1 and possession 

of the land was delivered to the plaintiffs after getting the land measurement 

and the plaintiff side filled up the land as the area was very low. It is 

furthermore contended that the defendant No.1 wanted to occupy the land, 

for which a report was submitted to Narayanpur OP on 05.01.1993, and the 

defendant No.1 was arrested by police. It is furthermore contended that the 

defendants have no right, title to claim recovery of the suit land as they 

have received the full consideration amount of Rs.42,000/- only.  
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Accordingly, the plaintiffs have prayed for dismissal of the counter claim so 

filed by the defendants.  

6.   Upon the premises of the pleadings, the learned lower 

court had framed the following issues to determine the real controversies 

between the parties. 

1) Whether there is cause of action for the suit ? 

2) Whether the suit is maintainable in Law? 

3) Whether the Plaintiffs purchased 2 kathas of land 

from the defendant No.1 at Rs.42,000/- only after 

making part payment of Rs.5,000/- only in cash and 

prepared an agreement in October, 1991 ? 

4) Whether the Plaintiffs paid the remaining amount of 

Rs.37,000/- only to the defendants and the name of 

the plaintiffs was mutated in the Revenue record of 

Narayanpur ? 

5) Whether delivery of possession over the suit land was 

given to the plaintiffs ? 

6) Whether the Plaintiffs have acquired right, title and 

interest over the suit land ? 

7) Whether the Plaintiffs have any cause of action for 

the counter claim ? 

8) To what other relief/ reliefs the plaintiffs are entitled? 

Subsequently, the learned lower court at the time of preparation of the 

Judgment felt it necessary to recast the issues, and accordingly the Issues 

have been recasted as under :  

1) Whether there is cause of action for the suit ? 

2) Whether the suit is maintainable in its present form and manner when 

the plaintiffs claiming declaration of right, title and interest in respect of the 

suit land ? 

3) Whether the defendant No.1 proposing to sell the suit land at 

Rs.42,000/- only entered into an agreement dtd. 28.10.1991 with the 

Plaintiff Nos.1 and 2  in pursuant to the said agreement, the defendant No.1  
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received the full price of the land and delivered possession of the land to the 

Plaintiff Nos.1 and 2, as alleged in the Plaint ? 

4) Whether the Plaintiff Nos.1 and 2 paid Rs.5,000/- only as part 

payment of the price of the suit land proposed to be sold to the Plaintiff 

Nos.1 and 2 by defendant No.1 and promised to pay the remaining price of 

the land as alleged in the W.S. by the defendant ? 

5) Whether possession of the suit land on being delivered to the Plaintiff 

Nos.1 and 2 in pursuant to the agreement dtd. 28.10.1991 both the plaintiffs 

are possessing the suit land till now ? 

6) Whether the plaintiffs are entitled to get specific performance of 

contract dtd. 28.10.1991 for getting registered the sale deed in respect of the 

suit land by the defendant No.1 in favour of the Plaintiff Nos.1 and 2 in 

pursuant to the agreement dtd. 28.10.1991 ? 

7) Whether there is cause of action for the counter claim of the plaintiffs 

and the said counter claim can be decreed as claimed by the defendants ? 

8) To what relief, the parties are entitled ? 

 

7.   In support of their respective pleadings, the plaintiff side 

has examined four witnesses, namely PW.1, Sri Shantiram  Bora, PW.2, Sri 

Bipin Bora, PW.3, Sri Punaram Saikia and PW.4, Sri Budha Bora, and the 

defendants have examined two witnesses, namely DW.1, Sri Rohini Neog 

and DW.2, Sri Puneswar Saikia. The learned lower court after going 

through the entire legal evidence on record decreed the suit of the plaintiffs 

and dismissed the counter claim of the defendants and ordered that the 

defendant no.1 shall execute the sale deed in respect of the suit land in 

favour of the Plaintiff Nos.1 and 2 without demanding any consideration 

money as he received the said consideration amount of the suit land earlier 

and the sale deed be executed within two months from the date of passing 

the decree as part performance of the contract dtd. 28.10.1991, and the sale 

deed shall be executed and registered on cost to be borne by the plaintiffs 

and in case the defendant no.1 fails to execute the sale deed within the time 

stipulated above, the plaintiffs are at liberty to get the sale deed executed  
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and registered by the court. The court further decreed that perpetual 

injunction to be issued restraining the defendant No.1, the men, employee 

and agent, servants from disturbing the possession of the suit land by the 

plaintiff Nos.1 and 2 and their men, agent, employees etc., and the counter 

claim of the defendant is dismissed on contest, but without any cost.  

8.   Being aggrieved and dissatisfied with the aforesaid 

Judgment & Decree so passed by the learned lower court, the appellant/ 

defendant, Sri Rohini Neog preferred this Appeal and after hearing the 

learned counsels of both the parties, this Court earlier vide Judgment dtd. 

13.03.2001 vide Title Appeal No.1/2000 dismissed the suit of the Plaintiffs 

on contest with cost and decreed the counter claim of the defendant 

declaring right title and interest over the suit land and held that the 

defendants are entitled to get khas possession of it since the plaintiffs took 

forceful possession and participated fraud all through upon the defendants, 

and also decreed that a sum of Rs.2,000/- only be given as special cost to 

them u/s 35 (A) of CPC, and accordingly allowed the appeal and set aside 

the impugned Judgment & Decree dtd. 15.12.1999 and 18.12.1999 

respectively passed by the learned Civil Judge (S.D), Lakhimpur, in 

connection with T.S. No.26/1993. 

9.   Being aggrieved with the aforesaid Judgment so passed 

by this Court in connection with T.A. No.1/2000, the plaintiffs preferred an 

appeal before the Honourable Gauhati High Court, and accordingly the 

Honourable High Court vide Order dtd. 08.05.2013 in connection with RSA 

No.50/2001 set aside the judgment and decree passed by this Court and 

remitted the appeal to this Court for deciding the Appeal afresh on the basis 

of the evidence already on record as adduced by the parties. The 

Honourable High Court while remitting the appeal to this court observed as 

follows : “It appears from the Judgment & Decree passed by the First 

Appellate court that a finding has been recorded to the effect that a clause 

relating to the assurance for execution of the sale deed by the defendant 

No.1 later on, was subsequently added to Ext.1, Sale Deed, without 

discussing the evidence on record at all. The First Appellate Court also  
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came to a finding that the land being an Ajmali land held by the defendant 

No.1 and others, the defendant No.1 can not enter into a contract for sale 

over a specified area in the absence of any partition. Such finding has also 

been recorded without discussing any evidence. The First Appellate Court 

also did not consider as to whether Ext.1, Deed can be used for collateral 

purpose though it does not confer any right title and interest on the 

plaintiffs, the said Deed being admittedly not registered instrument”. 

   The First Appellate Court being the final court on facts 

is required to discuss all the evidence on record issue wise and by 

formulating the points for discussion, more so, when it is the judgment of 

reversal. As noticed above, the First Appellate Court has reversed the 

finding recorded by the learned lower court and set aside the Decree passed 

without discussing the evidence on record at all though required to do so”.  

   

10.   Keeping in view the above order and direction of the 

Honourable Gauhati High Court, let me consider and appreciate the entire 

legal evidence on record and documents filed by the parties in support of 

their respective pleadings to determine the real controversies between the 

parties. 
DISCUSSION, DECISION AND REASONS THEREOF ON ISSUE NO.1. 

11.   From the bundle of facts stated in the Plaint, it seems 

that there is cause of action for the Plaintiff's suit and cause of action for the 

suit actually arose on 28.10.1991, the date of payment of the price of the 

land to the defendant No.1 and for execution of the registered Sale Deed by 

the defendant No.1, and subsequently on 28.01.1993, the date of filing 

objection by the defendant Nos.2, 3 and 4 to the Deputy Commissioner, 

Lakhimpur, raising objection about mutation of the names of the Plaintiffs 

in respect of the land described in the schedule of the plaint, which led to 

initiation of Misc. Case No.1/1993 in the office of the Deputy 

Commissioner, Lakhimpur, and subsequently on 19.09.1993, the date of 

getting information about intention of the defendants to take forceful  
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possession of the suit land by the defendants. The learned lower court has 

rightly decided this issue in favour of the Plaintiffs. 

DISCUSSION, DECISION AND REASONS THEREOF ON ISSUE NO.2. 

12.   The Plaintiffs have filed this suit praying for a decree for 

perpetual injunction restraining the defendants, their agents from entering 

into the suit land and causing any disturbances to the Plaintiffs and for an 

Order on the defendant No.1 for execution of the Sale Deed by obtaining 

necessary permission from the Dy. Commissioner, Lakhimpur, by way of 

specific performance of contract of sale on 28.10.1991.  

13.   Before answering the question, it will be profitable to 

reproduce the Section 49(c) of the Indian Registration Act, 1909, which 

shows the effect of non-registration document required to be registered. It 

appears that Sec.49(c) of the Indian Registration Act, 1908 empowers the 

court to rely on unregistered document for collateral purpose and the nature 

of possession of the petitioner would be a collateral purpose in the suit 

because in a sale total interest in the property is transferred. In case of 

Bandar Singh & ors -vs- Nihal Singh & ors in para 5 of the judgment, the 

Honourable Supreme Court has observed as follows , “Under the Law, a 

sale deed is required to be properly stamped and registered before it can 

convey title to the vendee”. However, legal position is clear that a document 

like a sale deed in presence case, even though not admissible in evidence 

can be looked into for collateral purpose. In the present case, collateral 

purpose to be seen in the nature of possession of the plaintiffs over the suit 

land. The sale deed in question atleast shows that initial possession of the 

plaintiffs over the suit land was not illegal or unauthorised. In view of the 

legal position as laid down, the Honourable Apex Court, it can not be said 

that an unregistered sale deed which is compulsorily registered can not be 

admitted in evidence even for the purpose of proving the nature of 

possession. Section 17 of the Indian Registration Act specifies documents 

whose registration is compulsory under clause (b) of Sub Section (1) 

thereof, other testamentary instrument which purported or apart to create  
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clean, assigned limit or extinguishing, whether at present or in future any 

right title and interest, whether vested or contingency. The sale deed 

purporting to convey right title of the property undoubtedly falls in the 

category of instrument. Section 49 lays down the effect of Indian 

Registration Act provided that an unregistered document effecting 

immoveable property required by this Act or by Transfer of Property Act, 

1982 may be received as evidence of a contract in suit for specific 

performance under chapter II of the Specific Relief Act, 1887, or as 

evidence to any collateral transaction not required to be affected by the 

registered instrument. The provisio of Section 49 of the Indian Registration 

Act, which is relevant for the present purpose, carved out an explanation to 

the rule contained in the main provision as regards to the effect of an 

unregistered document requiring registration and receiving such document 

as evidence of any transaction. Provisio permits such document to be 

received as evidence under two contingencies namely – (i) as a piece of 

evidence of a contract in suit for specific performance in chapter II of the 

Specific Relief Act, 1887, (ii) as evidence of any collateral transaction not 

required to be affected by registered document. As such, use of such 

document in evidence and the fact that unregistered document may be used 

in evidence but not as evidence has been held to permit the use in evidence 

of another registered document though that document effects the 

immoveable property, but if purpose of this is used for any purpose other 

than that of creating, declaring, assigning the limit or extinguishing a right 

to the immoveable property.  

14.   An unregistered sale deed would also be admissible 

under the provision of Section 49 of the Indian Registration Act to prove 

part performance u/s 53 of the Transfer of Property Act. Besides being 

admissible for collateral purpose of separate possession and separate 

dealing and enjoyment. The expression, 'collateral transaction' in the 

provisio in Sec.49 of the Indian Registration Act, is not used in the sense of 

ancillary and subsidiary transaction, grant of principal transaction. The 

transaction as recorded would be a particular and specific transaction, but it  
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would be possible to read in that, and that may be called collateral purpose, 

fulfillment of collateral purpose would bring into existence. The transaction 

which may be said to be a part parcel of the transaction but none the less a 

transaction which loss together with or on parallel line with the same. 

15.   The plaintiff, Sri Santi Ram Bora, in his evidence, stated 

that the defendant No.1 received the full price of the suit land amounting to 

Rs.42,000/- only on 28.10.1991, and after receipt of the said amount, the 

defendant No.1 executed the Ext.1, Agreement and he also delivered 

possession of the suit land on the same day, and he also signed the Chitha of 

the suit land giving consent for mutation of the names of the Plaintiff Nos.1 

and 2 on the suit land. The Plaintiff No.1, Sri Santi Ram Bora stated that in 

the Agreement, it has been clearly stated that the defendant No.1 shall 

execute a registered Sale Deed in respect of the suit land in favour of the 

Plaintiff Nos.1 and 2 on demand. During cross examination, he stated that 

against the Order of cancellation of mutation, they preferred an appeal 

before the Board of Revenue, but that was also dismissed and against the 

dismissal order, they did not prefer any appeal before the Honourable High 

Court. During cross examination, it was suggested that he had paid 

Rs.5,000/- only out of the total amount of  Rs.42,000/- only i.e., total 

consideration amount of the suit land, and at that time, the Plaintiff did not 

pay the remaining amount of Rs.37,000/- only by giving assurance that the 

remaining amount will be paid later on, which has been denied by the said 

witness. It is an admitted position that both the parties executed an 

unregistered deed. It appears that Ext.1 is the unregistered deed relating to 

transfer of right, title and interest of the suit land. As per Plaintiff, he has 

deposited an amount of Rs.42,000/- only being the full consideration 

amount at the time of execution of the Ext.1 as the defendants have assured 

him to execute a registered Sale Deed subsequently, but the defendants' case 

is that they have received only an amount of Rs.5,000/- at the time of 

execution of Ext.1 and the plaintiff did not pay the remaining amount of 

Rs.37,000/- only, for which registered deed could not be executed. It  
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appears that as Ext.1 is an unregistered deed, so there is no valid transfer of 

title of the suit property to the Plaintiffs. 

16.   It may be mentioned here that Section 53(A) of the 

Transfer of Property Act specifically lays that the doctrine of part 

performance to be applied to the agreement which though required to be 

registered, are not registered and to transfer not completed in the manner 

prescribed by any Law. The section is, therefore, applicable to cases, where 

transfer has not been completed in the manner required by Law, unless such 

non-compliance of the procedural or formal requirement results in the 

transfer being void.  

17.   In view of the factual position, I constrained to hold that 

the suit is maintainable in the present form and manner without the 

Plaintiffs claiming declaration of their right, title and interest in respect of 

the suit land. The learned lower has rightly decided this issue in favour of 

the Plaintiffs. 
DISCUSSION, DECISION AND REASONS THEREOF ON ISSUE Nos.3 & 4. 

18.   For the sake of convenience, both these issues have been 

taken up together for decision as they are relating to each other. In support 

of the plaint, the plaintiff side has examined as many as 4 witnesses, namely 

PW.1, Sri Shanti Ram Bora (Plaintiff), PW.2, Sri Bipin Bora, attesting 

witness, PW.3, Sri Sonaram Saikia, writer of the Deed and PW.4, Sri Budha 

Bora, another attesting witness. In support of their W.S the defendant, Sri 

Rohini Neog had examined himself as DW.1. He had also examined another 

witness, Sri Puneswar Saikia as DW.2. 

19.   Now, let me consider and appreciate the entire legal 

evidence on record adduced by the witnesses in support of their respective 

pleadings. The Plaintiff, Sri Shanti Ram Bora, in his evidence, categorically 

stated that on 28.10.1991, the defendant No.1, Sri Rohini Neog sold the suit 

land to the Plaintiff Nos.1 and 2 at Rs.42,000/- only by executing an 

unregistered agreement vide Ext.1 and defendant No.1, Sri Rohini Neog put  
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his signature in the said agreement vide Ext.1(1) and 1(2). During cross 

examination, it was suggested that the plaintiff had paid Rs.5,000/- only to 

the defendant No.1 with an assurance to pay the remaining amount of 

Rs.37,000/- only, but the said amount was not paid to the defendant, which 

has been denied by the said witness. PW.2, Sri Bipin Bora, who is one of 

the plaintiffs of this suit, deposed that the defendant No.1 sold the suit land 

to the plaintiffs vide Ext.1 at Rs.42,000/- only by executing an unregistered 

agreement and the defendant No.1 put his signature in the said agreement 

vide Ext.1(1) and 1(2). The said witness exhibited one Jamabandi of the suit 

land, where the name of the plaintiffs, Sri Shanti Ram Bora, Sri Nilamoni 

Bora and Sri Bipin Bora have been recorded vide Ext.2 and Ext.3. The said 

witness had also exhibited the Revenue paing slip of the suit land vide Ext.4 

and Ext.5 for the year, 1992, 1993, 1994. The witness had also exhibited 

one certificate issued by the Circle Officer, Narayanpur Revenue Circle 

issued during the year, 1993 showing possession of the suit land in favour 

of the plaintiff, Sri Shanti Ram Bora. The said witness had also exhibited 

one meter card vide Ext.7 and also exhibited one registered letter vide 

Ext.10 issued to the defendant No.1, Sri Rohini Neog by the plaintiffs 

which was refused by the defendant. During cross examination, he stated 

that the consideration amount of Rs.5,000/- only was drawn from the UBI 

branch of Narayanpur. During cross examination, it was suggested that the 

plaintiffs paid Rs.5,000/- only with assurance to pay the remaining amount 

of Rs.37,000/- only, which has been stoutly denied by the said witness. 

PW.3, Sri Sonaram Saikia, who is the deed writer stated that he wrote Ext.1, 

agreement on the basis of the facts stated by the plaintiff and the defendant 

No.1 on 28.10.1991, and he put his signature as writer of the Sale deed vide 

Ext.1(3) and 1(4). During cross examination, it was suggested that no 

transaction took place in his presence, which has been stoutly denied by the 

said witness. PW.4, Sri Budha Bora, who is the attesting witness of the 

deed, in his evidence, stated that he was present while Ext.1, kutcha 

agreement was written at Narayanpur Circle Office, and he put his signature  
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in the said document vide Ext.1(5) and 1(6). So, from the evidence on 

record, it appears that it is an admitted position of fact that Ext.1 ws 

executed by the Plaintiff No.1 and the defendant No.1, but the disputed 

question is that as per the plaintiff, he had paid the entire amount of 

Rs.42,000/- only as per terms of the agreement, but as per defendant No.1, 

he had received Rs.5,000/- only. 

20.   Now, let me consider the evidence of defendant No.1, Sri 

Rohini Neog. The said witness stated that he received an amount of 

Rs.5,000/- only from the plaintiff as part payment of Rs.42,000/- only, and 

the said document had been marked as Ext.'Ka', but on scrutiny of the 

document, it appears that it is only a xerox copy of the document, and the 

original of the said document has not been produced by the defendant, Sri 

Rohini Neog. Further, it also appears that there is no signature of the 

executant in the said document. So, in absence of the original document 

without any explanation of non-production of the original document, the 

secondary evidence can not be entertained and no weitage can be given on 

Ext.'Ka'. The defendant had exhibited one Revenue paying receipt for the 

suit land for the year, 1997- 1998, which has been exhibited as Ext.'Kha'. 

The defendant also exhibited the certified copy of the Order dtd. 20.04.1993 

passed by the learned Addl. Dy. Commissioner, Lakhimpur, in Misc. Case 

No.1/ 1993 setting aside the order of Chitha mutation in respect of 2 kathas 

of land in question granted by the Circle Officer on 28.10.1991, which had 

been exhibited vide Ext.'Ga'. The defendant had also exhibited the copy of 

the Petition filed by the defendant to the Deputy Commissioner, Lakhimpur, 

for cancellation of the name of the plaintiff from the record of rights vide 

Ext.'Gha' and 'Unga'. He also exhibited the certified copy of the Judgment 

passed by the Assam Board of Revenue upholding the Order of the Addl. 

Deputy Commissioner, Lakhimpur vide Ext.'Cha'. The defendant had also 

examined Sri Puneswar Saikia as DW.2. The said witness stated that the 

plaintiff took forceful possession of the suit land on 05.01.1993 and since 

1990 till the date of alleged dispossession, defendant, Sri Rohini Neog was  
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suggested the fact that the plaintiff paid the entire consideration amount for 

the land and he is in possession since 1990, which has been denied by the 

said witness. Now, from the evidence on record, it appears that execution of 

the land agreement, Ext.1 has duly been proved by the plaintiff as well as 

by the attesting witnesses and the writer of the said deed and all the 

witnesses in one accord stated that the plaintiffs had paid the entire 

consideration amount of Rs.42,000/- only with assurance to execute the sale 

deed on demand. On the other hand, the defendant stated that the plaintiff 

paid only Rs.5,000/-  out of the total consideration amount, Rs.42,000/- 

only. The said fact could not be proved by the defendant by adducing any 

cogent and positive evidence. The defendant had marked the photo copy of 

the document as 'ka' which shows receipt of Rs.5,000/- only. The said 

document does not bear the date on which it was executed and the said 

document does not bear the signature of the executant also. The defendant 

also failed to produce the original document to prove the said fact. In 

absence of any cogent and positive evidence and without having the 

original document no weightage could be given on the said document. From 

the evidence on record, it appears that the defendant No.1 actually received 

an amount of Rs.42,000/- only on 28.10.1991 and executed Ext.1, an 

unregistered agreement and consented for recording mutation in the name 

of the plaintiff in respect of the suit land by signing the Chitha of the suit 

land in the office of the Circle Officer, Narayanpur. Accordingly, both these 

issues have been answered in affirmative and in favour of the plaintiffs. The 

learned lower court has rightly decided these issues. 

DISCUSSION, DECISION AND REASONS THEREOF ON ISSUE Nos.5 & 6. 

21.   As per averment of the plaint that the defendant No.1 on 

28.10.1991 exhibited Ext.1, agreement and after receiving full price of th 

suit land amounting to Rs.42,000/- only from the Plaintiff Nos.1 and 2 he 

delivered the possession of the suit land to the plaintiffs with assurance to 

execute a registered sale deed in favour of the plaintiffs, and accordingly  
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brick  wall and also filled up earth on the suit land. While adducing 

evidence the plaintiff and his witness, PW.2 have supported the said fact 

and the evidence of PW.1 has fully been supported by PW.2 relating to 

possession of the suit land by the plaintiffs. On the other hand, the 

defendant’s contention is that the defendant has received Rs.5,000/- only 

and executed one agreement , Ext.Ka and subsequently the plaintiffs did not 

pay the remaining amount of Rs.37,000/- only and on 05.01.1993, the 

plaintiffs instituted a false case against the defendant, for which he was kept 

in the lock up, and while he was in the police lock up, the plaintiffs 

forcefully took possession of the suit land by removing the CI sheet roofing 

house situated on the land. The defendant witness, DW.2, Sri Puneswar 

Saikia has also supported this part of evidence and stated that from 1992 to 

05.01.1993 he was growing paddy on the suit land as Adhiar under 

defendant no.1. although, the defendants have taken this plea at the time of 

adducing evidence but the said fact was not disclosed in their W.S. Order VI 

rule 2 CPC  provides that the pleadings shall contain and contained only, a 

statement in concise form of the material facts on which the party pleadings 

relies for his claim or defence as the case may be but not the evidence by 

way thereto prove. So, the legal consequences which flow from the 

statutory provision debarred the defendants from raising the plea at the time 

of adducing the evidence when he has not disclosed the said material fact in 

his W.S. From the evidence on record, it appears that the plaintiffs after 

execution of the agreement vide Ext.1 on 28.10.1991 he took possession of 

the suit land and erected boundary wall on the said land and filled earth and 

constructed houses, and subsequently obtained electricity connection for 

raising his business. Accordingly, I hold that possession of the suit land was 

delivered to the plaintiff nos.1 and 2 in pursuant to the agreement 

dtd.28.10.1991 and the plaintiffs are possessing the suit land till now. The 

Plaintiffs are entitled to get specific performance of contract dtd. 

28.10.1991 for getting registered the sale deed in respect of the suit land. 

Accordingly, both these issues have been answered in affirmative and in  
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issues in favour of the plaintiffs. 

DISCUSSION, DECISION AND REASONS THEREOF ON ISSUE No.7 

22.   In view of the findings arrived earlier in the foregoing 

issues, it is clear that the plaintiffs took possession of the suit land on 

28.10.1991 and they are in possession of the suit land till now. The 

contention of the defendants that the plaintiffs took forceful possession on 

05.01.1993 by putting the defendant No.1 in Narayanpur Police Out Post 

Lock up could not be proved by adducing any cogent and positive evidence. 

Further, although the defendant No.1 in his evidence stated that he was in 

possession of the suit land through DW.2, Sri Puneswar Saikia, who was 

cultivating over the suit land under him as Adhiar, but the defendants failed 

to prove the said fact by adducing any cogent, positive and reliable 

evidence. Further, the said fact has not been impleaded in their W.S. So, the 

party can not go beyond their pleadings. After going through the legal 

evidence on record, I find and hold that there is no cause of action for the 

counter claim of the defendants and their counter claim can not be decreed, 

and accordingly the counter claim is liable to be rejected. This issue has 

been accordingly decided in favour of the plaintiffs. The learned lower 

court has rightly decided this issue in favour of the plaintiffs. 
DISCUSSION, DECISION AND REASONS THEREOF ON ISSUE No.8 

23.   In view of the findings arrived earlier in the foregoing 

issues, I find and hold that the plaintiffs are entitled to get a decree on 

contest as prayed for. Accordingly, the suit of the plaintiffs is decreed and 

the counter claim of the defendants is dismissed on contest. 

   O R D E R 

24.   In the result, the appeal is, accordingly, dismissed on 

contest with cost. The Judgment and the decree dtd. 15.12.1999 and 

18.12.1999 respectively passed by the learned Civil Judge, Lakhimpur, 

North Lakhimpur, in Title Suit No.26/1993 are hereby affirmed and upheld.  

Send back the records of Title Suit No.26/1993 to the 

learned lower court with a copy of this Judgment for compliance. 
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Given under my hand and seal of this court on this 27th 

day of September, 2013. 

 

                                            (A.K.Das) 
                                District Judge, 
                              Lakhimpur, North Lakhimpur. 

Dictated by me : 
 
 

(A.K.Das) 
District Judge, 
Lakhimpur, North Lakhimpur. 
 
 
 
 
Transcribed & typed by – 
S.Kshattry, Stenographer. 
 
         


