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    HIGH COURT FORM NO. (J) 2 
 
   HEADING OF JUDGMENT IN APPEAL/CASE 
 
 
            District :  LAKHIMPUR. 
 
 
  IN THE  ORIGINAL   COURT  OF   THE   CIVIL JUDGE,  
    LAKHIMPUR, NORTH LAKHIMPUR 
 

            Present  :-    A.M.Md.Mahiuddin. M.Sc; LL.B. 
 

 

Monday, the 26thday of April, 2021 
 
 

  Title Appeal No. 01 of 2021 
 

1. Sri. Pankaj Das and  
2. Smti. Dipti Das.  

       ....................... APPELLANTS. 
 
   Versus 

     
    Sri. Tirtha Bharali 

   ….......................  RESPONDENT. 
 

 
         This APPEAL/suit coming on this day (or having been heard on)12-04-
2021, in the presence of  
 
Sri. Iswar Chandra Gogoi and Sri. Manoj Jyoti Khanikar , Advocates.      
…………..for the Appellants. 
 
Sri. Biman Bora, Advocate.        ……………for the Respondent.  
 
  
and having stood for consideration to this 26thday of April,2021, the Court 
delivered the following judgment :- 
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   J  U  D  G  M  E  N  T 
 

 

1. This first appeal has been preferred by the 

appellants/defendants of T.S. no-12 of 2018, on being 

dissatisfied with the judgment and order dated 20-01-2021 

passed by the learned Munsiff No-1, Lakhimpur, North 

Lakhimpur whereby the learned trial court decreed the suit 

of the plaintiff/respondent on contest with cost and of the 

decree drawn subsequently.  

 

2. Upon admission of the appeal, the respondent was 

noticed and the original case record of Title Suit No-12 of 

2018 was called for from the trial Court, which was 

accordingly received.  

 

3. The appellants preferred the appeal mainly on following 

grounds amongst others- 

 

1. That the learned trial court erred in both law and 

facts while passing the judgment, 
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2. That the learned trial court misconceived the case 

of the appellants and did not apply judicious mind 

and accordingly miscarriage of justice occurred, 

 

3. That, the learned trial court overlooked the written 

statement filed by the proforma defendant and held 

not filed though it was filed jointly with the 

defendants/appellants, 

  

4. That the learned trial court while deciding the 

issues did not consider the facts and law involved 

as such the decisions on those issues are required 

to be set aside and re-decided in favour of the 

appellants, 

  

5. That the learned trial below interpreted the 

evidences and cross examination of the defendants 

who has stated that they are in possessions of Dag 

No. 143 in which mutation is caused and no 

objection of the Dag number 142 which is the Dag 

number of the respondent/ plaintiff false claim of 

the respondent/ plaintiff is considered and believed 

without legal proof but the averments submission of 
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the appellant/ defendant is denied which caused 

injustice and illegality, 

  

6. That the court below has acted hurriedly, without 

legal justification and legal proof to decide the 

defendants as encroachers and trespassers to the 

land of the respondent i.e. dag no. 142. How the 

court below has determined that the appellant/ 

defendant has encroached Dag No. 142 when there 

was no commission report either or any type of 

evidences from the revenue authority led by the 

respondent/ plaintiff to release his burden of proof 

as per section 101 and 102 of the Evidence Act, 

1872, 

  

7. That the learned court below has totally failed to 

read the evidences of the D.W’s and cross 

examination of the PWs in its proper perspective. 

There was nothing which could prove the element 

of trespass and encroachment by the appellant to 

Dag No. 142, which is the land of the respondent/ 

plaintiff. 
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4. So, in order to decide the appeal of the appellants, let 

me first narrate in brief facts of the dispute leading to this 

appeal. The pleadings of the parties reflects that the suit 

land is a plot of land measuring 1 katha 10 luchas out of 

total land measuring 3 katha 15 luchas covered by Dag No. 

142 of periodic patta No. 20 located at Napam village under 

Nakari Mouza of Lakhimpur District. As such, it is found that 

the court of learned Munsiff No.1, Lakhimpur have territorial 

jurisdiction to decide the suit. Further it appears that the 

periodic patta no. 20 as mentioned above consist of 2 dags 

i.e Dag No. 142 and  Dag No. 143. That the proforma 

defendant of the suit i.e. Naba Kumar Bharali, is the elder 

brother of the plaintiff Thirtha Bharali and he was in 

possession of the land measuring 1 Bigha 3 katha covered 

by Dag No. 143 of periodic patta No. 20. On the other hand 

the plaintiff was in exclusive in possession of land measuring 

1 Bigha 4 katha 15 luchas covered by Dag No. 142 of 

periodic patta No. 20. Subsequently, plaintiff sold 1 bigha 

1katha land in total to Pran Kumar Gogoi and Padmadhar 

Saikia leaving his share to 3 katha 15 luchas in the said Dag. 

In the said plot of land, the plaintiff has his residential house 

and he is in possession of the same by paying land 

revenues. The plaintiff is found to have alleged that the 
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name of the defendants was mutated in respect of 1 katha 

10 luchas of land covered by Dag No. 143 from the share of 

his elder brother/ proforma defendant. But, surprisingly the 

defendant no. 1 in the moth of Jaistha in the year 2014 

trespassed into his land and constructed one thatched 

house. As the plaintiff raised objection, the defendant 

admitted that due to inadvertence, he constructed the house 

in plaintiff’s land and promised to remove the same very 

soon. But the defendant no.1 continued to possess plaintiff’s 

land illegally with his wife/ defendant no.2. Accordingly, the 

plaintiff sent a legal notice to the defendant on 27.03.2018 

demanding the defendants to vacate his land. But, despite of 

receiving the notice, the defendants preferred to remain 

silent and hence the suit. 

 

5.   It is found from the record that the defendants and 

proforma defendant contested the suit by filing joint written 

statement wherein they have denied the claim of the 

plaintiff. That defendants/appellants alleged that they had 

purchased the suit land from the proforma defendant 

executing a Sale Deed on 04.08.2013 in Dag No. 142 and 

143 of Khiraj Myadi Patta No. 20 of Nakari Mouza. 

Thereafter, the vendors had delivered them the physical 
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possession of the land and they occupied the possession 

over the land as shown by their vendors. Thereafter, the 

defendants continued to possess the land purchased from 

proforma defendant and applied for mutation of their names 

in the record of rights. Accordingly, the revenue authority 

through Lat mandal surveyed the plot of land they are in 

possession and finding that the defendants were holding 

possession over the plot of land covered by Dag No. 143 of 

periodic patta no. 20, entered their names in the record of 

rights. As such, the defendants/appellants plead that they 

are possessing the land by constructing permanent structure 

in Dag No. 143 and that they have no claim of any sort over 

land of the plaintiff covered by Dag No.142. As such, the 

defendants plead that the suit of plaintiff lacks cause of 

action and misconceived in facts and as such, needs to be 

dismissed. 

  

6.   Upon the pleading of the parties following issues 

were settled by the learned trial court for decision- 

 Issues 

1. Whether there is any cause of action for the suit of 

the plaintiff? 
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2. Whether the plaintiff has the right, title and interest 

over the suit land? 

3. Whether the plaintiff is entitled to the possession of 

the suit land? 

4. Whether the plaintiff is entitled to the decree as 

prayed for? 

5. Whether the parties are entitled to any other relief/ 

reliefs?  

 

7. It is found from the record that plaintiff side adduce 

evidences of three witnesses namely Plaintiff- Thirtha Bharali, 

Prahlad Bharali and Smti Hemanti Gohain and exhibited 

certain documents to prove its case and on the other hand 

the defendant side has also adduced evidence of defendant 

no.1-Pankaj Das, Defendant no.2-Smti Dipti Das and 

Proforma defendant – Naba Bharali. However, as the 

document filed by the defendant side was photo copies of the 

land documents, the same were not admitted in evidence by 

the learned trial court. 

 

8.  It is to be mentioned here that, the 

appellants/defendants preferred this appeal on the ground 

amongst others that, the learned trial court while deciding 
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the issues did not consider the facts and law involved. As 

such the decisions on those issues are required to be set 

aside and re-decided in favour of the appellants/defendants. 

So the points to be decided here are- 

 

1. Whether the learned trial court has rightly decided 

the issues in favour the plaintiffs? 

 

2. Whether the learned trial court passed the 

judgment and order dated 20-01-2021 rightly 

against the appellants/defendants ? 

 

Point No-1& 2 

 

9. In order to avoid repetition of facts, both the points are 

discussed together. It is to be mentioned here that, the 

appellant side filed written argument in support of their 

submissions. I have carefully gone through the arguments 

advanced by the learned counsel for the parties and will be 

discussing at relevant point.  

 

10. After hearing both sides and going through the 

pleadings, it appears that, the plaintiff has filed the suit in 
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respect of the plot of land which is covered by Dag No-142 of 

Periodic Patta N0-20. The plaintiff has alleged that, the 

defendants/appellants encroached his land and illegally 

constructed a thatched house in the aforesaid land. 

Accordingly, sought for declaration of his right, title and 

interest over the suit land and eviction of the defendants 

therefrom for restoring his khas possession thereon. Though 

the defendants denied the allegations, but the defendant no-

1 as DW-1 admitted in cross-examination that he has no 

claim over land covered by Dag No-142. The defendant No-2 

as DW-2 admitted that, they have no possession over land of 

Dag No-142. The vendor of defendants i.e. proforma 

defendant as DW-3 admitted that, defendants have no 

connection with the schedule suit land i.e. land covered by 

Dag No-142 and that the defendants are possessing land 

covered by Dag No-143. So, from the admission of the 

defendants, it is clear that, the learned trial court has rightly 

declared the right, title and interest of the plaintiff over the 

suit land. The proforma defendant, who contested the suit by 

filing his written statement jointly with the defendants, has 

further admitted in his evidence that, in the year 2014, the 

defendants constructed a house over the land covered by 

Dag No-142. So, the matter of illegal possession or any 
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attempt of that kind made by the defendants is also proved. 

Therefore, I find that, the learned trial court has rightly 

decided that, there was a cause of action for the plaintiffs to 

institute the suit for recovery of his possession and has also 

rightly decided the issue that, the plaintiff is entitle to recover 

possession over the suit land and get the decree accordingly. 

  

11. DECISION ON POINT NO-1 & 2 : Since facts admitted 

need not be proved, I find that, the learned trial court has 

rightly decided all the issue in favour of the plaintiff and 

rightly passed the judgment and order dated 20-01-2021 

against the appellants/defendants. Moreover, as the 

defendants admitted that, they have no claim over land of 

Dag No-142 and that they have no possession, of any sort, 

over there, there should have been no point of being 

aggrieved on the decision of the learned trial court. Since. 

Circle Officer of the concerned Revenue Circle has been 

appointed as the Survey Commissioner by the learned trial 

court for measuring and demarcating the suit land and 

thereafter for evicting the defendants and delivering khas 

possession to the plaintiff, I find that, the defendants should 

have no objection as the entire suit land would be surveyed 

by the competent authority and if there is any illegal 
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possession of any kind, it would be restored to the rightful 

owner.   

ORDER 

12. In the light of aforesaid discussions, observations and 

findings on point no-1 & 2, I have come to this conclusion 

that, the learned trial Court has rightly decided all the 

issues in favour of the plaintiff and has rightly passed the 

judgment and order dated 20-01-2021 against the 

defendants/appellants. As such, I find no point in 

interfering with the impugned judgment of the learned trial 

court and accordingly, I affirm the same. On the other 

hand, finding no merit, the appeal is dismissed on contest 

with cost.  

13. Prepare decree accordingly. 

14. Send back the LCR with a copy of this judgment to the 

learned trial court. 

15. This judgment is pronounced in the open Court, which is 

given under my hand and seal of the Court, on this 26th 

day of April, 2021. 

 

      (A.M.Md. Mahiuddin.) 

                              Civil Judge, Lakhimpur, North Lakhimpur. 

 


