
Misc.(J) Case No. 18/2020 

 

17.04.2021     

Both parties are duly represented by their Learned 

Counsels. 

  Today has been fixed for passing order on petition Under 

Order 39 Rule 1 and 2, CPC read with section 151, CPC filed by the 

petitioner/ plaintiff of connected Title Suit no. 15/2020. 

  Against the said petition the opposite parties/defendants 

have filed their written objection. 

  I have heard the submissions of both the parties and have 

gone through the petition as well as written objection. 

  It appears from the contents of the petition and submission 

of the Learned Counsel for the petitioner that Late Premadhar Sonari 

@Gogoi (i.e. the father of the petitioners no. 1,2,3,4 and the grandfather 

of petitioner no. 5 and the father-in-law of petitioner no.6) and late 

Ratneswar Sonari @Gogoi were joint owners of a land measuring 22 

bighas 2 kathas 3 lessas of land covered by periodic patta no. 49 under 

Sonari revenue map of Nakari Mouza where each of them had a share of 

11 bighas 1 katha and 1½ lessa of land. It is further alleged that another 

plot of land measuring 1 bigha 2 kathas 10 lessas covered by periodic 

patta no. 44 and dag no. 95 (old) 250 (new) was in actual physical 

possession of Late Premadhar Sonari. 

  The petitioners alleged that behind the back of the 

petitioners, the opposite parties no 1, 2 and 3 surreptitiously got their 

names mutated in the revenue records in respect of the suit land i.e. dag 

no. 250 vide order of the Circle Officer, North Lakhimpur Revenue Circle 

on 05.03.2019. However, the opposite parties no 1, 2 and 3 had never 

been in possession of the said land. Again, vide order dated 09.05.2019, 

the opposite parties no 1, 2 and 3 in connivance with the Circle Officer, 

got the land under dag no. 250 as mentioned above, partitioned in their 

name to the share of 1 bigha 1 katha 16 lessas by creating a separate 



17.04.2021 (contd.)  

dag no. 527 under periodic patta no. 125, illegally without involving the 

petitioners in the partition case. Thereafter, the opposite parties no 1, 2 

and 3 made criminal trespass into said land and started to construct a 

boundary wall on the northern side of the same. 

  The petitioners further alleged that since the opposite 

parties no. 1,2 and 3 were busy in constructing a boundary wall, the 

petitioners have no opportunity to agitate and challenge the said illegal 

partition and mutation before the higher form of revenue authority and as 

such the petitioners have come up with the instant petition praying for 

granting temporary injunction against the opposite party no. 1,2 and 3 in 

order to prevent them/ their men and agents from further construction of 

the boundary wall and from making further attempts for dispossessing the 

petitioners.  

  During hearing the Learned Counsel for the petitioners 

submitted that they have a strong prima-facie case for getting a decree in 

their favour and as such the balance of convenience is in the side of 

granting injunction. But if they are not protected with the shield of 

injunction, they would suffer loss which would not be able to be 

compensated in terms of money. 

  The Learned Counsel accordingly submitted that, all the 

three points of the golden rule for getting injunction, are in their favour 

and as such prayed for granting temporary injunction against the opposite 

parties no 1, 2 and 3 restraining them from making any further step of 

the attempt for dispossessing the petitioners. 

  On the other hand from the written objection and 

submission of the Learned Counsel for the opposite parties no 1, 2 and 3  

it appears that, Late Premadhar Sonari had seven sons namely Late 

Muhiram Gogoi, Late Lakheswar Gogoi (i.e. the father of defendant no. 1 

and 2 and husband of defendant no, 3), Late Puspa Gogoi(i.e. the father 

of plaintiff no. 5 and husband of plaintiff no.6), Khagen Gogoi (Plaintiff 

No.1), Sunmoni Gogoi(Plaintiff No.2), Nibaran Gogoi(Plaintiff No.3) and  
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Chandreswar Gogoi(Plaintiff No.4). It further appears that the opposite 

parties also admitted that the land measuring 1 bigha 2 kathas 10 lessas 

covered by dag no. 250 along with adjacent Govt. land measuring 2 

kathas 10 lessas was owned and possessed by Late Premadhar Sonari. 

However, they have alleged that during his lifetime late Premadhar Sonari 

gave the aforesaid plots to his son Lakheswar Gogoi. The opposite parties 

further alleged that, after the death of Premadhar Sonari his sons 

including Puspa Gogoi requested Lakheswar Gogoi to release a portion of 

his share of land and accordingly Lakheswar Gogoi gave 14 lessas of land 

from dag no. 250 and the adjacent Govt. land on their northern side and 

the same is now possessed by the plaintiff no.2. That after the death of 

Lakheswar Gogoi, the opposite parties being his legal heirs continued to 

possess the aforesaid land excluding the said 14 lessas of land possessed 

by plaintiff no.2. It is further alleged that, the boundary wall about which 

the plaintiff petitioners are alleging was constructed long before with the 

knowledge and consent of the plaintiff petitioners and at that time the 

plaintiff petitioners did not raised any objection. But now due to the 

passing of National Highway (By-pass) near the suit land, the value of the 

same has suddenly escalated and for the said greed, the 

plaintiffs/petitioners had filed the suit seeking reliefs including injunction. 

 The Learned Counsel for the opposite parties submitted that the 

petitioners do not have prima-facie case to get any relief in the suit and 

as such the balance of convenience is in favour of the opposite parties 

and if the injunction is granted, they would be suffering irreparable loss. 

Accordingly, the Learned Counsel for the opposite parties prayed for 

rejecting the prayer of the petitioners. 

Now, from the allegations and counter allegations, one thing that 

has clearly come up is that, both the parties are claiming their interest 

over the suit land through their ancestor. Admittedly, the suit land belongs 

to a plot of land which originally owned and possessed by the father of 

the petitioners no. 1,2,3,4 and the grandfather of petitioner no. 5,  
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opposite parties no-1 & 2 and the father-in-law of petitioner no.6 and 

opposite party no-3.  

Since, the plot covered by Dag No-250 was allegedly belonged to 

the grandfather/father-in-law of opposite parties, they would definitely 

have an interest and share over the same. In that case, getting their 

names mutated in the record of rights in respect of the said land would 

not create any cause of action. But, getting the said plot of land 

partitioned in their name by the opposite parties without knowledge and 

consent of the petitioners would definitely arise cause of action. However, 

the allegation is a matter of issue in the suit that would be decided in due 

course. Furthermore, the allegation of the opposite parties that, their 

predecessor in interest i.e. late Premadhar Sonari bequeathed the plot of 

land covered by Dag No-250 to their father/husband Lakeswar Gogoi, is 

another issue which also needs to be decided with cogent evidence. But, 

till the issues are decided, we have to take constructive possession of all 

the parties over the suit land by virtue of their inheritance. So, question of 

dispossessing one share holder by another does not arise. 

It is pertinent to mention here that, injunction is an equitable relief 

and one who seeks equitable relief my come in clean hand. Here in this 

case, it is seen that, the petitioners suppressed the fact that, the opposite 

parties are the legal heirs of late Premadhar Gogoi of who they are also 

the legal heirs and that they are claiming their interest over the land on 

the principle of inheritance which is also applicable to the opposite 

parties. 

In the light of above discussions and considering the facts and 

circumstances of the case in its entirety, I am of this reasonable finding 

that, the petitioners do not have any prima-facie case of getting an 

injunctive relief. As such, the question of having balance of convenience 

and sustaining irreparable loss does not arise.  

Accordingly, the prayer of the petitioners is rejected.  

Misc(j) case is disposed of accordingly.  



 

        Civil Judge, 
     Lakhimpur, North Lakhimpur. 

     

    

 


