
Misc(J) Case No. 02/21

 07.04.2021   Both  the  parties  are  duly

represented by their Learned Counsels.

Heard Learned Counsels on petition

no. 38/21 filed by the defendant/ petitioner under

Order 6 Rule 17, CPC praying for allowing him to

amend his written statement. 

The  Learned  Counsel  for  the

petitioner  submitted  that  for  the  proper

adjudication of the suit, Para no.6 of first page of

their written statement is required to be amended

as – 

“That as the earlier Supreme Court ruling

of Oct.  2015 under the aegis of Hon’ble justice

A.K.  Goel  &  A.  dave  of  Hon’ble  Supreme Court

held  (Prakash  –vs-  Phulawati  AIR  2016  SC169)

that  the  right  of  a  living  daughter  of  a  living

coparcener as on 09.09.2005. However the latest

Supreme  Court  judgment  of  11th August  2020

override the judgment passed by Hon’ble justice

A.  dave & A.  Goel  & stated that  the daughters

have  retrospective  right  to  paternal  ancestral

property.

However the Hon’ble Supreme Court

in the judgment added caveat that any alienation,

dispossession a partition which occurred prior to

20th December 2004 shall  remain unaffected as

Sec.6(5) of H.S. Act 2005. The Hon’ble Supreme

Court  also  added  that  any  family  arrangement

which had occurred prior to this date, which can

be  proved  vide  public  document  &



contemporaneous document shall also be valid.

In  view  of  the  above  fact  it  is

pertinent  to  note  that  Late  Dimbeswar  Borah’s

ancestral land was mutated in the year 1999 &

….. again in the year 2003.

That as per the H.S. Act 1956 which

was then prevalent. The defendant no. 5 is entitle

to 2/3rd of the said property as per the laws then

existed.

Therefore the plaintiff can claim only

to 1/3rd of her mother’s share which amounts to

1/9th of the entire property.

It may therefore be legally presumed

as per the provision of H.S. Act 2005 as well as

latest Hon’ble Supreme Court Judgment/ruling of

2020 that the plaintiff is not entitle equal share of

her father’s property as per the provision of Law.”

So from the contents of the petition

of  defendant/petitioner  it  is  apparent  that  the

defendant  is  seeking amendment of  his  written

statement  only  on  the  ground  in  change  in

position of law. There is no assertion on the part

of the petitioner regarding any change in factual

position  of  the  case.  Though  the  opposite

party/plaintiff has not objected the prayer of the

petitioner  in  writing  by  submitting  written

objection, but the Learned Counsel during hearing

has  stated  that,  as  the  trial  of  the  suit  has

commenced,  the  amendment  may  not  be

allowed. 

Perusal of record reveals that in the

main suit, the evidence of the plaintiff has already

over  and  suit  is  pending  for  filing  affidavit  of

defendant’s  witness.  Since,  the  Court  shall



definitely  consider  the  present  position  of  law

regarding  succession  of  Hindu  coparcener

property,  the  alleged  amendment  of  written

statement  is  not  found  to  be  essential  at  this

stage of the suit.

Considering aforesaid facts and also

considering the fact that, the trial of the suit has

already commenced, I am of this opinion that, if

the  amendment  is  allowed,  it  will  delay  the

proceeding and in return prejudice the plaintiff.

As  such   in  the  light  of  aforesaid

discussion,  the  prayer  of  the  petitioner  is

rejected,

This  Misc(J)  case  is  disposed  of

accordingly.

 


