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Respondent : Smti Ranju Gogoi

and having stood for consideration to this 18th day
Court delivered the following judgment :-

of August, 2021, the

JUDGMENT

1. This first appeal has been preferred by the

appellant/defendant of M.s. No. 16 of 2015, on being

dissatisfied with the judgment and order dated 24.08.2018

passed by the learned Munsiff No-1, Lakhimpur, North

Lakhimpur whereby the learned trial court decreed the suit

of the plaintiff for recovery of an amount of Rs. L,87,0001-

with interest @ of lOo/o from the defendant and with cost

and against the decree that has been drawn on 29.08.2018.

n
2. Upon admission of the

noticed and the original case

2015 was called for from

accordingly received.

appeal, the respondent was

record of Money Suit No-16 of

the trial Court, which e wds

3. The appellant preferred the appeal mainly on following

grounds amongst others-
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L That the Judgment and Decree of Ld. Trial court is

not sustainable in law and facts and as such liable

to be set aside and quashed,

il. That the learned trial court wrongly discussed the

issue no. Z and held that the plaintiff has

sufficiently proved that the defendant took loan of

Rs. 2,00,000/- from the plaintiff,

ilL That the learned trial court ignored the fact that

PW.2 and PW.3 during their cross-examination

admitted that they do not know the scribe of the

promissory note (Ext. 1), on the basis of which the

plaintiff filed this suit,

ru. That the PW.5 Sri Tanka Saikia, the scribe of Ext.1

in his evidence in Chief stated that he had written

the Ext.l on 19.05.14 at Tarani Sangha. He also

stated that PW.2 and PW.3 and the defendanL put

their signatures on Ext. 1 in front of him with his

pen. But, in his cross he admitted that he does not

know the defendant and cannot say how she looks

like. Without knowing the person how he identified

the signature of that person. Moreover, the PW.5

admitted that he uses only one pefl, but the note of

Ext. 1 is written with black ink and PW.2 , PW.3 and
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defendant signed Ex.-l with blue ink pen. From

these points it can easily be assumed that Ext. 1

was not written on 19.05.20t4 at North Lakhimpur

Tarani Sangha,

v. That PW.2 and PW.3 deposed that Ext.1 was

executed at 1.30 PM on 19.05.14. However, the

defendant adduced evidence of one supporting

witness i.e DW.2 Md. Yajuddin Ahmed, the teacher

of the school where the defendant worked at the

relevant time and DW.2 specifically admitted that at

the alleged time of execution of Ext.1, the

defendant was in the school. In support of his

contention, DW.2 exhibited the attendance register

as Ext. 'Ka' where it is shown that on 19.05.2014

the defendant was in the school from 9.30 AM to

2.30 PM. But, the learned trial court complBtely

ignored this fact and hold that defendant executed

Ext.1.

4. Now, let us first discuss the pleadings and allegations of the

plaintiff. After going through the record, it appears that the

plaintiff pleaded that she and the defendant were known to

each other and had a good relation. The defendant
TYPED TO MY DICTATION AND CORRECTED BY-
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approached her for a financial assistance as she was in need

of an amount of Rs. 2,00,000/-.The plaintiff considering their

relation and need of the defendant gave Ioan of Rs.

2,00,000 l- to the defendant and the defendant at the time of

taking the money on 19.05.2014 executed a promissory note

(money receipt) which was written on a stamp paper of Rs.

50 in presence of witnesses. The defendant agreed to return

the money as and when demanded by the plaintiff.

After lapse of reasonable time, the plaintiff demanded her

money back from the defendant. However, the defendant

showed reluctance in returning the same. On being

demanded repeatedly by the plaintiff, the defendant on

13.09.2014 returned an amount of Rs. 13,000/- to the

plaintiff in a cloth store in presence of witness.

6. As the defendant failed to return the balance amount of nr.

1,87,000/- even after repeated demands, the plaintiff seryed

the defendant with a demand notice on 14.09.2015. But,

despite of receiving the same on 26.09.2015, the defendant

failed to return back the money and hence the suit.

-d*6"P'
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After receiving summons, the defendant contested the suit by

filing written statement wherein she has specifically denied

approaching the plaintiff for financial assistance and taking a

loan of Rs. 2,00,000/- from the plaintiff on 19.05.2014 by

executing any promissory note. However, the defendant

admitted her signature on the promissory note and alleged

that one day she met the plaintiff in a shop and the plaintiff

apprised her that she deals in money lending business.

Thereafter, one man came to meet the plaintiff for taking

money from her and she requested the defendant to be a

witness in their money transaction by putting her signature in

a blank stamp paper. On good faith the defendant put her

signature on the blank stamp paper and the plaintiff taking

advantage of her simplicity, cheated her by converting the

same blank stamp paper into the promissory note on the

basis of which she filed this suit. The defendant fqrther

denied giving any money or returning Rs. 13,000/- to the

plaintiff as alleged by her.

8. It is found from

the learned trial

the record that on the basis of the pleadings,

court framed following issues:-

Whether the suit of the plaintiff has any

cause of action?

I.

TYPED TO MY DICTATION AND CORRECTED BY-
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Whether the plaintiff advanced a loan of Rs.

2,00,000/- to the defendant on 19.05.2014,

on executing a hand note?

Whether the defendant defaulted in payment

of the loan amount to the plaintiff?

Whether the plaintiff is entitled to the decree

as prayed for?

To what other relief/ reliefs, if any, are the

parties entitled to?

9. The record further reveals that the plaintiff in order to prove

her allegations adduced .rid.n.. of S(five) witnesses

including herself and exhibited certain documents including

the promissory note. on the other hand, the defendant in her

defense adduced her evidence and examined one supporting

witness.

10. Now let us discuss the suit issue wise and decide as to
whether the learned trial court has rightly arrived at the

decisions. Issue No.l regarding cause of action has been

decided by the learned trial court in affirmative in favour of

the plaintiff. At the time of argument, the learned counsel for

the appellant/ defendant submitted that there was no cause
TYPED TO MY DICTATION AND CORRECTED BY-
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of action in favour of the plaintiff for filling the suit as the

defendant never borrowed any money from the plaintiff as

alleged in the plaint. The learned counsel for the respondent/

plaintiff argued negating the contention of the appellant that

the execution of Ext.1 promissory note (money receipt) by

the defendant prima facie establishes the claim of the

plaintiff.

11. It is to be mentioned here that, while defining cause of

action, the Hon'ble Apex Couft in Bloom Dekor Ltd. v.

Subhash Himatlal Desai and Ors. Reported in (7994)

6SCC 322said that-" by "cauise of action" it is meant every

fact, which, if traversed, it would be necessary for the

plaintiff to prove in order to support his right to a judgment

of the Court. In other words, a bundle of facts, which it is

necessary for the plaintiff to prove in order to succebd in the

suit."

L2. In the case of South East Asia Shipping Co. Ltd. v.

Nav Bharat Enterprises Pvt, Ltd. and Ors,

F996J3SCR4O5 , The Hon'ble Apex Court said that, "It is

settled Iaw that "cause of action" consists of bundle of facts,

TYPED TO MY DICTATION AND CORRECTED BY-
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which give cause to enforce the legal inquiry for redress in a

court of law. In other words, it is a bundle of facts, which

taken with the law applicable to them, gives the plaintiff a

right to claim relief against the defendant. It must include

some act done by the defendant since in the absence of such

an act no cause of action would possibly accrue or would

arise.{'

13. Since, cause of action arises when a bundle of facts

alleged by a party and the same being denied by the other,

here in this case the aforesaid pleadings and claims of both

the parties arose a definit. .uit. for the plaintiff to institute

the suit. Accordingly, considering rival contentions and

exhibits produced by the plaintiff here in this case, I find

cause of action in favour of the plaintiff. Hence, I find that,

the learned trial couft has rightly decided this issue in

favour of the plaintiff.

L4. Issue No-2 relates to the main question that, whether

the plaintiff advanced Rs.2,00,000/- to the defendant as loan

by execution of Ex.-l promissory note by the defendant.

Defendant disputed taking any loan from the plaintiff and set

WPED TO MY DICTATION AND CORRECTED BY-
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up a case of forgery against her by alleging that, she on good

faith put her signature on a blank stamp paper just to help

the plaintiff, as a witness, in one of her money transaction

with another person. But the plaintiff cheated her and

converted that blank stamp paper into a false promissory

note and used against her.

15. It is seen from the record that, the plaintiff in order to

prove her allegations and contentions adduced her evidence

along with evidence of supporting witnesses. The Plaintiff

(PW-1) also exhibited the disputed promissory note as Ex.-1

and tried to prove its execution by examining the attesting

witnesses. On examination it is found that, Ex.-1 is a primary

document which was attested by three witnesses namely

Smti. Lakhimai Gogoi, Smti. Dulumoni Handique and Smti.

Bonita Saikia. Smti. Lakhimai Gogoi and Smti. Dulumoni

Handique adduced their evidence as PW-2 and PW-3

respectively and they proved that, on 18-05-2014 the

defendant approached the plaintiff with a request for financial

help and on the following day, the plaintiff gave the

defendant Rs.2,00.000/- in front of them by executing Ex.-1

Promissory Note (money borrowing note) by the defendant.

TYPED TO MY DICTATION AND CORRECTED BY-
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They also proved Ex.-1 as the said note and Ex.-l(ii) and Ex.-

l(iii) to be their signatures respectively.

16. Plaintiff also examined Sri. Tanka Saikia, the scribe of

Ex.-1 as PW-5 and he admitted that, he wrote the same on

19-05-2014 at the instance of the defendant and proved his

signature thereon as Ex.-l(v). It is to be mentioned here

that, the defendant cross-examined all the witnesses for the

plaintiff thoroughly but nothing can be brought on record

which can seriously affect their credibility or shake their

stand. Minor contradiction like there was no mention of

borrower below the name of the defendant in Ex.-1, omission

to mention the place and time where the money was given to

defendant, the colour of the ink of the pen with which the

document was signed, the admission of the scribe that, he

does not remember the face of the witnesses though ptoved

their signatures etc were recorded. But in my considered

opinion the said contradiction have no potential to override

the authority of documentary evidence duly proved on

record.

t7. It is to be mentioned here that, the learned counsel for

the appellant argued that, the contention of plaintiff side

TYPED TO MY DICTATION AND CORRECTED BY-
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TYPED TO MY

that, the defendant received money from the plaintiff on 19-

05-2014 around 1,30 PM at Tarani sangha at Lakhimpur is a

blatant false as on that day the defendant, being the

Headmistress of Bimola Prasad choliha primary School, was

there in the school from 8.45 am to 2.30 pm. The defendant

in order to prove her plea of alibi adduced evidence and

examined another teacher of said school i.e. DW-2 yazuddin

Ali who supported the contention of the defendant and

proved the same by exhibiting the school attendance register

showing the relevant entry as Ex.-Ka. It is argued by the

appellant side that, the learned trial court absolutely ignores

this point and decided the issue wrongly against them.

18. Now after going though the argument of the appellant

side, it is found that, in her written statement the defendant

did not plead specifically that, on the aileged date she was

there in her school teaching her students. The averment

suddenly appeared in her evidence and in the evidence of her

supporting witness. Since facts not pleaded cannot be

proved, this point cannot be considered in this case.

Moreover, even if we consider her contentions, the ptea of
alibi need to be proved beyond reasonable doubt. The

distance from the school to the tarani sangha is not that

DICTATION AND CORRECTED BY-
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great where we can say that it was nearly impossible for the

defendant to come and execute the document at tarani

sangha at around 1.30 pm. Merely exhibiting the attendance

register would not discharge the bounded du$ of the

defendant to prove her plea of alibi beyond reasonable doubt.

19. Furthermore, DW-2 admitted in his evidence that, the

defendant was removed from her post of headmistress on

public complaint as she was not regular in attending the

school. The summons issued by the Court could not be

served on her as she was found not present in the school. It

is not unusual that, in his school although a teacher is absent

but he is shown present in the attendance register. On 23-

02-2015 & 28-12-2015 the defendant was shown present in

the school as per attendance register by she was not found

by the process server of the Court to serve the summons on

her. So, from the admissions of the DW-2 and facts discussed

above, it can be said conclusively that, the defendant failed

to prove her plea of alibi in this case.

20. Furthermore, though defendant alleged that, the plaintiff

cheated and forger her by converting the blank stamp paper,

which she signed, into Ex.-l, but she neither pleaded nor

ryPED TO MY DICTATION AND CORRECTED BY-
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proved taking any criminal action against the plaintiff. Had it
been true, the defendant should have lodged a criminal case

against the plaintiff. Moreover, it would be very hard to
believe that, being educated person and headmistress of a

school, the defendant wourd put her signature on a blank
stamp paper. She during her cross-examination also admitted
that, this should not be done and she would never teach her

students to sign on a blank paper.

2L. so, after going through the evidence on record, I find
that, the plaintiff has categorically proved execution of Ex.-1,

its contents which in turn proves that, on 19-05-2014 the
defendant received an amount of Rs.2,00,000/- from her as

loan on promise of returning the same on demand.
Accordingly, I find that, the learned trial court rightly decided
this issue in favour of the plaintiff. 

^

22. Issue No-3 relates to the question whether defendant
defaulted in returning the loan amount. It is seen from the
pleadings of the defendant that she denied taking any loan

from the plaintiff and returning Rs.13,000/- to her on 13-09-
20L4 in a cloth store. Since, it is proved that, the defendant
took loan as alleged by the plaintiff, so in all necessary

WPED TO MY DICTATION AND CORRECTED BY-

' / 
o\'\-ruM'r*\

A.M.Md.tWhiuddin.
t'Utl{flfl 

f,Hflld$ffftrNorth 
La kh i m p u r



Page 15 of 16
Monev Aooeal Nq.02pf 2018
Appellant: Smti Rupali Borah.

Vs
Respondent : Smti Ranju Gogoi

implications, it can be said that, the defendant defaulted in

returning the loan amount. Accordingly, I find that, the

learned trial court has rightly decided this issue in favour of

the plaintiff.

23. Issue No-4 & 5 relates to the relief claimed by the

plaintiff. Plaintiff adduced evidence of PW-4 smti. Bharati

Gogoi who proved that, the defendant on 13-09-2014

returned Rs.13,000/- out of Rs.2,00,000/- to the plaintiff. As

such, plaintiff is found entitled to recover Rs.1,87,000/- from

the defendant. The plaintiff has also claimed interest @ l0o/o

from the defendant. The learned trial court decreed the suit

for recovery of Rs.1,87,000/- along with interest @ 10% on it

per annum from the defendant. But in my considered

opinion, the interest claimed by the plaintiff is above the

normal rate of interest of a nationalized bank and as. such is

exorbitant. Accordingly, I find that, interest @ 60lo p.r,.n'nm

on the outstanding amount would be reasonabre and

sufficient. I further find that, the plaintiff is also entitled to

recover the cost of the suit from the defendant.

24. In the light of above discussions and findings, I have

come to this conclusion that, the learned trial court has

TYPED TO MY DICTATION AND CORRECTED BY-
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TYPED TO MY DICTATION AND CORRECTED BY-

rightly decided issue no-4 & 5 except the rate of interest.

Accordingly, I find that, the plaintiff is entitled to recover the

outstanding loan amount of Rs.1,87,000/- from the defendant

along with interest @ 60/o on it per annum from the date of

filing of the suit till recovery of the same.

2s. In the result, with little modification regarding the rate of

interest, the impugned judgment and order dated 24.08.2018

and decree dated 29.08.2018 passed by the learned Munsiff

No-1, Lakhimpur, North Lakhimpur is upheld.

2G. Finding no merit in the appeal, the same is dismissed on

contest with cost. Prepare decree accordingly.

21. send back the LCR with a copy of this judgment to the

learned trial court.

28. This judgment is pronounced in the open court, which i, giu.n

under my hand and seal of the Court, on this 18th day of August,

2(J2L.

S"ti*'
(A.M.Md, Mahiuddin.)
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