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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, LAKHIMPUR,
NORTH LAKHIMPUR, ASSAM

Present:  Shri Akhtabul Ala, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam

G.R. 882/2016
Under section 279/338/427/304-A of the Indian Penal Code

  State of Assam

                   -Vs-

Sri Tuniram Nath
              ...............Accused

Date of offence explanation : 09.05.2017

Dates of recording evidence : 06.11.2017, 04.05.2018, 

23.05.2019,21.09.2019, 

08.11.2019, 29.02.2020

Statement u/s 313, Cr.P.C. recorded on : 22.12.2020

Date of argument : 28.01.2021, 10.02.2021

Date of judgment : 24.02.2021

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Bulu Moni Das, Advocate, for the accused person   

J  U  D  G  M  E  N  T

1. The brief resume of the prosecution case is that one Smti. Kalpana

Nath had lodged an ejahar before the Officer-in-charge of Panigaon Police

Station on 13.04.2016 reporting that on 08.04.2016 at  about  2:30 PM

while her father-in-law Sri Ganesh Nath was returning home in his scooty

from LTK College where he used to work then on the way another Pick-up

van coming in a high speed had hit the scooty of her father-in-law for

which he got flung out and sustained grievous injuries and the said scooty

also got damaged. Her father-in-law was taken to North Lakhimpur Civil

Hospital in the 108 Ambulance but on account of his serious injuries he

was referred to GMCH, Guwahati. Hence, the case.
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2. After  receiving  the  FIR,  the  Officer-in-charge  of  Panigaon  Police

Station  registered  a  case  vide  Panigaon  P.S.  Case  No.  37/2016  under

section 279/338/447 of the Indian Penal Code and endorsed the case to

S.I.  Utpal  Sarmah for investigation.  The Investigation Officer (I/O) later

prayed for adding section 304-A of the Indian Penal Code in this case

since the victim Sri Ganesh Nath succumbed to his injuries in the hospital

and the said prayer was allowed and accordingly section 304-A of the

Indian Penal Code was added. The I/O on completion of investigation had

submitted charge-sheet under section 279/338/427/304-A of the Indian

Penal Code against accused Sri Tuniram Nath to stand trial in the Court.

3. On receipt of the charge-sheet,  cognizance of the offence under

section 279/338/427/304-A of  the Indian Penal  Code was taken as per

section 190(1)(b) of the Code of Criminal Procedure. After the appearance

of  the accused before the Court,  copies were furnished to him as per

section  207 of  the  Code of  Criminal  Procedure.  The particulars  of  the

offence under section 279/338/427/304-A of the Indian Penal Code were

explained to the accused to which he pleaded not guilty and claimed to

face the trial.

POINTS FOR DETERMINATION:

4. The points which are required to be determined for a just decision

of this case are as follows:

(a)  Whether  the  accused  was  driving  the  Pick-up  van  rashly  and

negligently ?

(b) Whether due to such rash and negligent driving of the accused the

father-in-law of the informant viz. Sri Ganesh Nath got hit by the Pick-up

van driven by the accused and as a result sustained grievous injuries ?

(c) Whether due to such rash and negligent driving of the accused his

Pick-up van hit the scooty of the father-in-law of the informant causing

damage of the said scooty ?
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(d) Whether due to such rash and negligent driving of the accused the

father-in-law of the informant viz. Sri Ganesh Nath on being hit by the

Pick-up van of the accused was critically injured and later succumbed to

his injuries ?

5.      During  the  trial  the  prosecution  side  could  examine  9  (nine)

witnesses, namely, Smti. Kalpana Nath as PW-1, Sri Jayanta Dulakashoria

as PW-2, Sri Ramesh Nath as PW-3, Sri  Bul Borah as PW-4, Sri Loknath

Borah as PW-5, Sri Mintu Saikia as PW-6, Dr. Guna Ranjan Miri, the M/O as

PW-7, Sri  Tulan Nath as PW-8 and Inspector Utpal Sarmah, the I/O as PW-

9. The prosecution  side exhibited the ejahar as Ext-1 and the signature of

the informant (PW-1) therein as Ext-1(1), the seizure list as Ext-2 and the

signatures  of  the  witnesses  therein  as  Ext-2(1)  and  Ext-2(2),  another

seizure list as Ext-3 and the signatures of the witnesses therein as Ext-

3(1) and Ext-3(2), the post mortem examination report as Ext-4 and the

signature of the M/O therein as Ext-4(1),  the rough sketch map of the

place of occurrence as Ext-5 and the signature of the I/O therein as Ext-

5(1), the inquest report as Ext-6 and the signature of the witness therein

as Ext-6(1) and the charge-sheet as Ext-7 and the signature of the I/O

therein  as  Ext-7(1).  The  statement  under  section  313  of  the  Code  of

Criminal  Procedure  of  the  accused  was  recorded  and  he  declined  to

adduce evidence in defence.

6. I have heard the argument of both sides and thereupon come to

the following finding:

DISCUSSION, DECISION AND REASONS THEREOF:

7. The first thing that is pertinent to ascertain is that whether it was

the accused who was driving the offending Pick-up van. The PW-1 Smti.

Kalpana Nath and PW-3 Sri Ramesh Nath had identified the accused to be

the driver of the offending Pick-up van. The PW-3 Sri Ramesh Nath stated

that when he reached the place of occurrence the public had nabbed the

accused  at  the  spot  from  the  said  offending  vehicle  and  kept  him

detained. The accused also didn’t deny to have committed the accident.

Rather if we go through the evidence of PW-1 Smti. Kalpana Nath then in
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her cross-examination it  can be seen that the defence side had put a

suggestion that the Pick-up van was going on the road on its own side

and it  was  the father-in-law of  the informant  who came by riding his

scooty from a bye lane and had hit the Pick-up van. The said suggestion

was denied by the PW-1. Further,  the defence side suggested that the

driver of the Pick-up van was not driving the said Pick-up van in a rash

and negligent manner but it was in fact the father-in-law of the informant

who was actually riding his scooty in a rash and negligent manner. The

said  suggestion  was  also  denied  by  the  PW-1.  Now  this  sufficiently

suggests that the defence side didn’t deny the fact that the accused was

driving the said offending Pick-up van but in fact they took the defence

that the accident occurred due to the fault of the victim. 

8. So that being the condition now let us evaluate the evidence of the

PWs to determine whether the accident occurred due to the rash and

negligent driving of the accused. 

9. Taking up the evidence of the PW-1 Smti. Kalpana Nath who is the

informant of this case it can be seen that she stated that the occurrence

had taken place on 08.04.2016 at about 2:30 PM at Dahkati Gaon when

her father-in-law Ganesh Nath who used to work as Chowkidar  in  LTK

College was returning home in his scooty from his duty. While he reached

Dahkati Gaon a goods carrying small  vehicle had hit the scooty of her

father-in-law from behind and dragged her father-in-law along with the

scooty  to  some distance.  PW-1 further  stated  that  at  the  time of  the

incident she was in her house and got the information about the said

incident  over  phone from a person of  Dahkati  Gaon and she as  such

rushed to the place of occurrence and saw her father-in-law being laid in a

108 Ambulance and he was in an unconscious state at that point of time

and was taken to Saumerpith Nursing Home, Lakhimpur. But on seeing his

condition he was referred to Guwahati and as such they took him to the

Hayat Hospital at Guwahati. Her father-in-law stayed in the ICU there for 1

month and 15 days and thereafter he was released from the hospital and

was brought to their house.  But again after about 15 days the health

condition  of  her  father-in-law  deteriorated  and  they  again  got  him

admitted in Chaboti Hospital but he succumbed to his said injuries in the
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hospital. PW-1 also stated that it was the accused who was driving the

goods  carrying  small  vehicle.  Now PW-1 in  her  cross-examination  had

stated that she was not present at the place of occurrence and as such

was not aware that due to whose fault the accident took place. 

10. Again, if we look at the evidence of PW-2 Sri Jayanta Dulakashoria

he stated that he knows the accused to be a professional driver and that

the accident took place about three years back in the afternoon time at

Dahkati. PW-2 stated that he didn’t see the accident but had heard that a

Ashok Leyland truck had hit a person who was later taken to Guwahati for

medical treatment, but he succumbed to his injuries. PW-2 in his cross-

examination clarified that he had not seen the occurrence and had no

personal knowledge that who was driving the Ashok Leyland truck and he

also does not know that for whose fault the occurrence took place. 

11. So now a look at the evidence of PW-1 and PW-2 goes to show that

they had not witnessed the accident and they had no idea that due to

whose fault the accident had occurred. 

12. So let us see what the rest PWs had to say.

13. PW-3 Sri Ramesh Nath stated that the accident occurred in the year

2016 on 8th April at about 2:00/2:30 PM on the road at Dahkati Gaon. He

at that time was at his house and a girl from his village had informed him

that his father had met with an accident. PW-3 as such went to the place

of occurrence and could see that the scooty of his father dashed and got

inside the front side of the Ashok Leyland truck. His father was taken in

an Ambulance to the hospital.  The accused who was the driver of the

truck was caught by the public. PW-3 further stated that he could come to

know from the people present at the place of occurrence that his father

came out from the LTK College, Lakhimpur where he was working towards

home in his scooty taking his side and the vehicle driven by the accused

had hit his father and had dragged him to a distance and his father as

such had sustained injuries in his head and hand and his father had to be

taken  to  the  Civil  Hospital  from where  he  was  referred  to  the  Hayat

Hospital, Guwahati and he stayed there for about 1 months and 8 days
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and later was discharged from there but after about 15 days his father

succumbed to his injuries. PW-3 in his cross-examination stated that he

had not seen the incident with his own eyes and as such he cannot say

due to whose fault the accident had occurred. 

14. So, it can be seen that the PW-3 is also not an eyewitness to the

incident and he also stated that he does not know that due to whose fault

the incident had occurred. 

15. PW-4 Sri  Bul  Borah deposed that the incident took place on the

road at Dahkati Gaon and he at that time was in the courtyard of his

house and the incident occurred in front of his house. Ganesh Nath at that

time was returning home in his scooty from the college and at that time a

four wheeler goods carrying vehicle coming in high speed had hit  the

scooty of Ganesh Nath and had dragged it to a distance. Then the people

gathered there and Ganesh Nath was taken in a 108 Ambulance to the

hospital and he could later come to know that Ganesh Nath expired. PW-4

in  his  cross-examination stated that  there were  several  other  vehicles

also plying on the road at the time of accident where the accident took

place and on hearing the sound he turned towards the accident side. He

further  stated  in  his  cross-examination  that  since  he  looked  at  the

accident place only after hearing the sound he could not see how the

accident actually  took place and due to whose fault  the accident  had

occurred. So from the evidence of PW-4 also it is transpired that though

he was present at the place of occurrence but he didn’t actually witness

the incident when it occurred and had looked at the accident place only

after the happening of the accident. He is also as such not aware that due

to whose fault the accident had occurred. 

16. Now, PW-5 Sri Loknath Borah deposed that the incident occurred

about 3/4 years back and he at that time was at his home and hearing a

sound he  went  to  the  place  of  occurrence  and could  see  that  a  four

wheeler truck had dragged the scooty to a distance and the person in the

scooty was dragged up to the front of his courtyard. He could identify the

victim to be Ganesh Nath and he was returning home from his college.

The people present there had called an Ambulance and he could see that
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Ganesh Nath was screaming and on seeing the sight out of fear he didn’t

go near him. PW-5 in his cross-examination had stated that at the time of

accident  he  was  cutting  wood  in  his  home  and  as  such  he  had  not

witnessed the incident. He further stated that he does not know due to

whose fault the accident had occurred. So it can be seen that PW-5 is also

not an eyewitness to the accident and he too does not know that due to

whose fault the accident had occurred. 

17. PW-6 Sri Mintu Saikia in his evidence deposed that the accident

occurred about three years back as there was an accident between a

scooty and a four wheeler vehicle. He only heard about the accident but

does not  know the reason for  the accident.  Police  had only  taken his

signature on the seizure list. PW-6 in his cross-examination stated that at

the  time of  incident  he  was  at  his  house  and  has  not  witnessed the

incident and does not know much about the reason for the accident. So it

can be seen that PW-6 is also not aware about the accident that how it

had taken place as he didn’t witness the same. 

18. PW-8 Sri Tulan Nath deposed that he knows both the informant and

the accused and that the accident occurred about three years back at

about 3:00-3:30 PM in front of the shop of a person named Dahkati Milai.

He at that time was present in the shop of Milai and Ganesh Nath, the

victim was also present there and he just went out from the shop of Milai.

Ganesh Nath went in his scooty taking the left side of the road towards

his home. At that time another small goods carrying vehicle reached the

spot. The victim Ganesh Nath at that time with his own scooty had hit the

said goods carrying vehicle in its front side and as such Ganesh Nath fell

on the road and sustained injury in his head. Ganesh Nath was having

betel nut in his mouth which he took from Milai shop and they rushed

near Ganesh Nath when the accident occurred and took out that betel nut

from his mouth and gave him some water to drink.  Ganesh Nath was

taken to the hospital but later he succumbed to his injuries. PW-8 stated

that he all along was present at the place of occurrence. PW-8 again in his

cross-examination stated that the place of occurrence was a village area

and the said Pick-up van came slowly at that time while Ganesh Nath
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taking the right side had hit on his own in the said Pick-up van for which

the accident occurred. 

19. So it can be seen the PW-8 Sri Tulan Nath is an eyewitness to the

accident and was present at the place of occurrence. From his version it

transpires that the Pick-up van in fact was going slowly and it was in fact

the victim Ganesh Nath who had hit the said Pick-up van in its front side

for which the accident got to happen. 

20. Now from the evidence on record it can be seen that besides PW-8

Sri Tarun Nath none of the other PWs are an eyewitness to this case and

they are not aware that due to whose fault the accident occurred. From

the version of  PW-8 as discussed above,  it  can be made out  that the

accident in fact occurred due to the fault of the victim Ganesh Nath who

had on his own had hit the said Pick-up van when the said Pick-up van

was coming slowly on its own way. So from the evidence on record no

such material of rash and negligent driving by the accused has surfaced

and it can no way be concluded that the accident occurred due to the

rash and negligent driving of the accused. The evidence on record in fact

goes to show the other way around that the accident in fact had occurred

as the victim on his own had hit the Pick-up van driven by the accused.

So,  the  first  point  of  determination  that  is  whether  the  accused  was

driving the Pick-up van rashly and negligently is held in negative. 

21. Now  since  the  elements  of  rash  and  negligent  driving  by  the

accused could not be proved so consequently the rest  three points of

determination are also held in negative. 

22. The prosecution has failed to bring home its guilt and as such failed

to prove its case against the accused under section 279/338/427/304-A of

the Indian Penal Code and as such the accused is acquitted from the said

offences and is set at liberty.

23. The seized articles be retained to its lawful owners.

Bail-bond is extended to for the further 6 (six) months from today.
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The judgment is delivered and operative part of the same is pronounced

in the open court on this 24th day of February, 2021. 

     (Shri Akhtabul Ala )
   Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur

Dictated & corrected by me-

  (Shri Akhtabul Ala)
Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed & types by-
Sri Narayan Chetri, Stenographer                              Contd. …. Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Smti. Kalpana Nath (PW-1) 

Sri Jayanta Dulakashoria (PW-2) 

Sri Ramesh Nath (PW-3) 

Sri  Bul Borah (PW-4) 

Sri Loknath Borah (PW-5) 

Sri Mintu Saikia (PW-6) 

Dr. Guna Ranjan Miri, the M/O (PW-7) 

Sri Tulan Nath (PW-8) 

Inspector Utpal Sarmah, the I/O (PW-9) 

PROSECUTION EXHIBIT

Ejahar (Ext-1)

Signature of the informant (PW-1) therein [Ext-1(1)]

Seizure list (Ext-2)

Signatures of the witnesses [Ext-2(1) and Ext-2(2)]

Another seizure list (Ext-3)

Signatures of the witnesses [Ext-3(1) and Ext-3(2)]

Post mortem examination report (Ext-4)

Signature of the M/O [Ext-4(1)]

Rough sketch map of the place of occurrence (Ext-5)

Signature of the I/O [Ext-5(1)]

Inquest report (Ext-6)

Signature of the witness [Ext-6(1)]

Charge-sheet (Ext-7)

Signature of the I/O therein as [Ext-7(1)]

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil      

    (Shri Akhtabul Ala)
   Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur
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