
G.R. 201/2014

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, 
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Sri Akhtabul Ala, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam

G.R. 201/2014
Under section 341/323/294/34 of the of the Indian Penal Code 

State of Assam
        -Vs-
(1) Sri Pradip Gogoi
(2) Sri Dhireswar Gogoi @ Bhaiti
(3) Smt Bakari Gogoi

                                            ………Accused persons

Date of offence explanation : 20.01.2015

Dates of recording evidence of PWs : 24.02.2015, 27.03.2015,  

                                                                14.03.2017, 04.09.2018,  

                                                                15.11.2019

Date of examination u/s 313, Cr.P.C. : 01.04.2021

Date of Argument : 14.09.2021

Date of judgment : 28.09.2021

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Keshab Saikia, Advocate, for the accused persons

J  U  D  G  M  E  N  T

1. The factual matrix of the prosecution is that one Smt Pratima

Khataniar on 09-02-2014 had lodged an ejahar before the Officer-in-

charge of Narayanpur Police Station alleging inter alia that on 08-02-

2014 at about 6.30 pm the accused Bhaiti  Gogoi  along with 6 (six)

other persons had restrained her son Mohan Khataniar on the road in

front of their house and had physically assaulted him inflicting blows

and kicks on him and had even beaten him up with a bamboo pole
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lifting it out from the bamboo fencing causing severe injuries to him.

Hence, the case. 

2. On  receipt  of  the  ejahar  a  case  was  registered  upon  it  vide

Narayanpur P.S. Case No. 18/2016, under section 341/294/323/325/34

of  the  Indian  Penal  Code.  The  investigation  into  the  case  got

commenced  and  the  investigating  officer,  after  completing  the

investigation, submitted charge-sheet under section 341/294/323/34 of

the  Indian  Penal  Code  against  the  accused  persons  viz.  Sri  Pradip

Khataniar, Sri Dhireswar Gogoi @ Bhaiti, Smt Bakari Gogoi to stand trial

in the Court. 

3. On receipt of the charge-sheet, cognizance of the offence under

section  341/294/323/34 of  the  Indian  Penal  Code was  taken  as  per

section  190(1)(b)  of  the  Code  of  Criminal  Procedure.  The  accused

persons entered their appearance before the Court after receiving the

summons.  Copies  were  furnished  to  the  accused  persons  as  per

provision contained in section 207 of the Code of Criminal Procedure.

The particular of offence under section 341/294/323/34 of the Indian

Penal  Code  when  being  read  over  and  explained  to  the  accused

persons they pleaded not guilty and claimed to be tried.

POINTS FOR DETERMINATION:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a)  Whether  the  accused  persons  with  common  intention  had

wrongfully restrained Sri Mohan Khataniar the son of the Informant on

the road in front of their house on the date of occurrence ?

(b)  Whether  the  accused  persons  with  common  intention  had

voluntarily caused hurt to the victim Mohan Khataniar ?
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(c) Whether the accused persons with common intention had verbally

abused  the  informant  using  obscene  and vulgar  words  in  public  to

cause annoyance to the victim Mohan Khataniar ?

5. During the trial the prosecution side examined 7 (seven) PWs

viz. Smt Pratima Khataniar as PW-1, Sit Saha as PW-2, Smt Jayanti Bora

as PW-3, Sri  Mohan Khataniar as PW-4, Dr.  Rajiv Kumar Sharma the

M.O. as PW-5, SI Padmeswar Borkotoki one of the I.O. as PW-6 and S.I

Jayanta Deka the other I.O as PW-7. The prosecution had exhibited the

ejahar  as  Ext-1  and the signature of  the Informant  as  Ext-1(1),  the

medical report of victim as ext-2 and the signature of the M.O. therein

as Ext-2(1), the rough sketch map of P.O. as Ext-3 and the signature of

the  I.O.  therein  as  Ext-  3(1),  the  charge-sheet  as  Ext-4  and  the

signature of the I.O therein as Ext- 4(1). The statements under section

313 of the Code of Criminal Procedure of the accused persons were

recorded. They denied to be true the incriminating materials that had

surfaced against them in the evidence of the PWs and they had also

declined to adduce any evidence in defence.

6. I have heard the argument of both sides and thereupon come to

the following finding:

DISCUSSION, DECISION AND REASONS THEREOF:

7. In order to appreciate the arguments advanced by the Learned

Counsel for the Defence as well as the Ld. Addl P.P. it would be apposite

to extract herein below the core of the Prosecution evidence vis a vis

the Defence stand.

8. The PW-1 Pratima Khataniar who is the informant of this case

and the mother of the victim Mohan Khataniar in her testimony had

narrated that her son Mohan Khatinar while was on his way returning

home from Durpang bazaar, on the day of incident, saw the brother of

accused Bhaiti Gogoi swaying a twig and as such had asked him to go
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home but  he  at  that  had started  crying.  On seeing him crying  the

accused persons had assailed Mohan Khataniar. He as such leaving his

cycle there had run towards the field and while he was running away

he met the PW-1 on the way and had narrated her about the incident.

9. PW-1  in  her  cross  examination  had  stated  that  she  had  not

witnessed the incident and that she had not read the contents of the

ejahar.

10. Now  let  us  have  a  look  at  the  version  of  the  PW-4  Mohan

Khataniar. He testified that at the time of incident he and Pramod Kalita

were returning in their bicycles home from Durpang bazaar. Then on

the way at a Tiniali near Durpang Chariali the boy named Bhai who was

drunk had hit his bicycle with a japona. The PW-4 as such had asked

him not to consume liquor and do such misdeeds and was taking him

home. At that point of time the mother of the boy came and falsely

raised hue and cry charging PW-4 that he had assaulted the boy.

11. Then  at  that  all  the  accused  persons  came  there  and  had

assaulted the PW-4. The accused Bhaiti Gogoi assaulted him first with a

lathi and the other accused persons too joined him in assaulting PW-4.

The PW-4 as a result sustained injuries on his eye brow, hand, back and

other parts of his body.

12. PW-4 had stated that his associate Pramod Kalita informed about

the incident at his house and his family members then came and took

him to hospital.

13. The  PW-4  in  his  cross  examination  had  stated  that  the

occurrence took place in front of the shop of one Sit Sahu.

14.  The  Ld  Counsel  of  the  accused  at  the  time  of  argument

contended that there is discrepancy in the statement of the PW-4 &

PW-1 as the PW-1 Smt Pratrima Khataniar, the mother of PW-4, stated
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that the PW-4 Mohan Khataniar on being assaulted had ran away from

the place of occurrence leaving his cycle there and while running he on

the way had met her and had narrated her about the incident but the

PW-4 Mohan Khataniar narrated that while he was being assaulted by

the accused persons his associate Pramod Kalita ran and informed his

family members about the incident who then came and took him to

hospital. The PW-4 never stated anything about meeting the PW-1 on

the way and about narrating her the incident.

15. Now the said contradiction in the version of the PW-1 and PW-2

as  pointed  out  by  the  Ld  Counsel  of  the  accused  indeed  exists.

Moreover it can be seen that the PW-4 had stated that Pramod Kalita is

an eye witness to the incident and PW-4 in his cross examination too

had stated about Pramod Kalita knowing everything about the incident

but  yet  why he  had not  been made a  witness  in  this  case  by  the

prosecution and was shielded is quite baffling. It naturally leads to an

apprehension that had he been examined he would not have supported

the prosecution case.

16. The Prosecution case as such in view of the above anomalies,

needs a higher degree of corroboration from the rest PWs. Let us have

a look at the evidence of the PW-5 Dr. Rajib Kumar Sharma the M.O. to

ascertain that whether the version of the PW-4 has been supported by

the medical evidence. Now the PW-5 M.O. had stated about examining

Mohan Khataniar and that he on his examination found a very simple

lacerated injury caused by blunt object. Now the PW-5 M.O. had not

described anything about the injuries that what was the size of the

injury, and that on which part of the body the injury was detected, and

that what was the age of the injury. So the said injury report does not

clearly describe about the injury detected and as such it  cannot be

ascertained that what injury was actually detected and whether it was

the same injury as narrated by the PW-4. So the Ext-2 i.e. the injury
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report is a murky one and as such the medical evidence is not found to

be of any help to the prosecution case.

17. Now let us weigh the evidence of the PW-4 and PW-1 with that of

the  evidence  of  the  independent  witness.  The  PW-4  in  his  cross

examination had stated that the incident occurred in front of the shop

of Sit Sahu. Now the prosecution had examined Sit Sahu as PW-2. 

18. The PW-2 Sit Sahu in his evidence had stated categorically that

at the time of incidence the brother of accused Bhaiti  was creating

nuisance after getting drunk. The PW-4 Mohan Khataniar came to his

shop  and  had  stated  that  he  had  assaulted  Bhai.  He  had  verbally

abused accused Bhaiti and had inflicted a blow to him.

19. The PW-2 in his cross examination too had stated that he had

not seen the accused persons assaulting PW-4 Mohan Khataniar. 

20. So the PW-2 Sit Sahu who is having his shop in front of the place

of occurrence is supposed to know well about the incident and being an

independent witness there is nothing to doubt about his evidence. Now

the said PW-2 has totally contradicted the version of PW-1 and PW-4 as

he  didn’t  state  anything  about  the  accused  persons  assaulting  or

wrongfully restraining the PW-4 or that of verbally abusing him with

any filthy language rather he had categorically stated that it was in

fact the PW-4 Mohan Khataniar who had punched and verbally abused

the  accused  Bhaiti.  The  PW-2  also  specifically  stated  in  his  cross

examination that he had not seen the accused persons assaulting the

PW-4.

21. So the PW-2 who is an independent witness has totally negated

the version of the PW-1 and PW-4 and have totally contradicted them

and has  rather  brought  out  a story  which is  totally  contrary  to  the

prosecution case as he stated that it was in fact PW-4 Mohan Khataniar

who had beaten up the accused Bhaiti and had verbally abused him..
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22. So  in  the  given  position  the  evidence  of  the  PW-1 and PW-4

cannot be relied at all as they are not found to be credible. Hence from

the evidence of the PWs on record which is full  of contradictions as

discussed above  it can no way be concluded that the accused persons

with common intention had wrongfully restrained Mohan Khataniar or

that the accused persons had voluntarily caused hurt to him or that

they had verbally abused him.

23. Hence all the aforesaid three points of determination are held in

negative.

24. So the prosecution has failed to prove the charges against the

accused  persons  under  section  341/323/294/34  of  the  Indian  Penal

Code and as such they are acquitted from the said offences and are set

at liberty.

Bail bonds are extended to further 6 (six) months from today.

Let a copy of this judgment be sent to the District Magistrate.

The  judgment  is  delivered  and  operative  part  of  the  same  is

pronounced in the open court on this the 28th day of September, 2021. 

    -Sd-

           (Sri Akhtabul Ala)
         Chief Judicial Magistrate,   

        Lakhimpur, North Lakhimpur

Dictated & corrected by me- 

               -Sd-

     (Sri Akhtabul Ala)  
  Chief Judicial Magistrate, 
Lakhimpur, North Lakhimpur

Transcribed & typed by-
Sri Narayan Chetri, Stenographer

Contd. ………….. Appendix
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                                 A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Smt Pratima Khataniar (PW-1) 

Sri Sit Saha (PW-2) 

Smt Jayanti Bora (PW-3) 

Sri Mohan Khataniar (PW-4) 

Dr. Rajib Kumar Sharma (PW-5)

S.I Padmeswar Barkataki(PW-6)

S.I. Jayanta Deka (PW-7)

PROSECUTION EXHIBITS

Ejahar (Ext-1) 

Signature of the Informant [Ext-1(1)]

Injury report (Ext-2) 

Signature of the M/O [Ext-2(1)] 

The rough sketch map of the P.O (Ext-3)

Signature of the I.O. [Ext-3(1)]

Charge sheet (Ext-4) 

Signature of the I/O [Ext-4(1)] 

WITNESSES AND EXHIBITS FROM THE DEFENCE SIDE

Nil

WITNESSES AND EXHIBITS FROM THE COURT SIDE

Nil

     -Sd-
                                                                   (Sri Akhtabul Ala)
                                                           Chief Judicial Magistrate
                                                               Lakhimpur, North Lakhimpur
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