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IN THE COURT OF THE SESSIONS JUDGE,
LAKHIMPUR, AT NORTH LAKHIMPUR.

Present: Smt S.P. Khaund, (M.A. Economics, L.L.B.),
Sessions Judge,
Lakhimpur, North Lakhimpur.

Criminal Appeal No.15(1)2019.

Appellant :     Md. Rajiful Ali.

-vs-

Respondent :     State of Assam.

Date of Argument  :  24.02.2021.

Date of Judgment  :  06.05.2021.

J U D G M E N T

1) This Appeal is directed against the Judgment and

order  dtd.  26.12.2018  passed  by  the  Judicial

Magistrate 1st class, North Lakhimpur, in connection

with GR Case No.2079/2019 convicting the accused

(  hereinafter  referred  to  as  the  Appellant  ),  Md.

Rofiqul Ali u/s 379 of the Indian Penal Code ( IPC for

short ) to undergo Rigorous Imprisonment ( RI for

short ) for 1 ½ years and pay a fine of Rs.1,000/-

(Rupees One Thousand) only with default clauses. 

Contd...
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This  Appeal  is  preferred  from the  jail  contending

inter alia that the Appellant been aggrieved by the

impugned Judgment and order.

BACKGROUND FACTS :

2) The genesis of the case was that on 20.08.2018,

the Appellant committed theft of a bull, which was

donated  by  the  informant,  Sri  Binanda  Saikia  to

‘Shiva  Mandir’,  observing  customary  rites.  Sri

Aschyut Konch and Sri Budheswar Das noticed the

Appellant  transporting  the  bull  to  some unknown

place for sale. The villagers then handed over the

Appellant  to  the  police  and the  informant  lodged

the  ejahar  (  FIR  ).  A  GD  entry  No.350  dtd.

21.08.2018 was registered at Lilabari Out Post and

the FIR was forwarded to  North  Lakhimpur  Police

Station and registered as North Lakhimpur PS Case

No.909/2018 u/s 379 IPC.

3) The Investigating Officer ( I.O in short ) embarked

upon  the  investigation  and  after  completion  of

investigation,  charge-sheet  was  laid  against  the

Appellant. 

4) To substantiate its stance, prosecution adduced

the  evidence  of  six  witnesses  including  the  I.O.

while the Appellant did not tender any evidence in

defence. The Appellant denied his culpability to the

incriminating circumstances arising against him. 

Contd...
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CONTENTION OF THE PARTIES :

5) Public Prosecutor, Sri J.  Saikia laid stress in his

argument that the Trial Court rightly held that the

Appellant  was  complicit  and  he  deserves  the

punishment  imposed  upon  him.  On  the  contrary,

the  advocate  for  the  Appellant,  Sri  Nupur  Kumar

Gogoi  laid  stress  in  his  argument  that  the

punishment was harsh qua the alleged offence. It is

submitted that  the  informant  did  not  witness  the

incident while the PW.2 is a seizure witness. PW.3

did not see who took away the bull. Moreover, the

person from whose house the bull  was recovered

was  not  examined.  The  remaining  part  of  the

argument  will  be  discussed  at  the  appropriate

stage. 

6) This case was decided on the following counts :

“ Whether  on  20.08.2018  at  day  hour  at

Chandmari, Lilabari under the jurisdiction of North

Lakhimpur  Police  Station,  the  accused  person,

namely,  Md.  Rajiful  Ali,  intending  to  take

dishonestly  one  bull  of  black  colour,  which  was

gifted to ‘Shiva Mandir’, for religious purpose out of

the  procession  of  its  lawful  owner  without  his

consent,  moved  it  in  order  to  such  taking  and

thereby committed an offence under  section 379

IPC? ”

Contd...
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7) As this is a first appeal, it is the bounden duty of

this court to reappraise the evidence.

8)  The  informant,  Sri  Binanda  Saikia  testified  as

PW.1 that the incident occurred on the previous day

of ‘Eid’ of the previous year. At that time, he was in

his office at Khelmati. At about 3 pm, he received a

phone call  from a co-villager  that  he has to  visit

Lilabari  O.P.  as  one  boy  committed  theft  of  one

bullock  and  the  public  caught  the  miscreant  and

handed  him  over  to  the  police.  He  immediately

went  to  the  Lilabari  O.P.  On  the  information

rendered by the Appellant, the police along with the

Appellant visited Gorhsiga and recovered one stolen

bullock. He lodged the FIR, Ext.1, wherein Ext.1(1)

is his signature. 

9) The evidence and the cross-examination of PW.1

depicts  that  as  the  bullock  was  an  “offering”  to

‘Shiva Mandir’, he had no right to take zimma of the

bull and even tie the bull. The bull was donated by

the informant and after the offering, the bullock was

set  free,  as  according  to  customary  rites,  the

bullock cannot be tied. It can be culled out from the

evidence of PW.1 that Ajit Sarma was in custody of

the bull. 

10)  The  reasoning  assigned  by  the  Trial  Court

regarding the ownership of the bull is that the

Contd...
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evidence of PW.1 is vague and according to logical

conclusion, the villagers were the custodians of the

property although the ‘Shiva Mandir’ was a “juristic

person”, the temple managing committee was not

the custodian of the bull. The contradictions elicited

through  the  cross-examination  of  PW.1  as  per

Section  145  of  the  Indian  Evidence  Act,  1872

( Evidence Act for short ), is not noteworthy. 

11)  Sri  Aschyut  Konch  testified  as  PW.5  that  the

incident occurred a few months back. On the day of

the incident at about 12.30 pm, he was taking back

his nephew from the school in his auto-rickshaw. He

crossed  the  Appellant’s  house  and  noticed  one

tempo parked in his courtyard. A black coloured bull

was seen in his tempo and he could identify that it

was  the  same bull,  which  was  donated to  ‘Shiva

Mandir’ by the informant (PW.1). In the evening, he

learnt  that  the  bull  was  stolen  and taken by  the

Appellant to Bangalmara. He informed the villagers

about  the  bull.  Later,  he  learnt  that  the  police

recovered  the  bull  from Bangalmara.  In  his  cross

examination,  he testified that  he did  not  see the

Appellant  stealing  the  bull.  A  major  contradiction

could  be  culled  out  by  the  cross  examination  of

PW.5  and  the  cross  examination  of  the  I.O.,

Monimoy Tamuli. 

Contd...
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12)The  I.O.  (PW.6)  testified  that  PW.5  did  not

mention u/s 161 CrPC that while he was crossing

the Appellant’s house, he saw a bull loaded in the

tempo,  which  was  parked  in  the  Appellant’s

courtyard. 

13) It is true that the bullock donated by PW.1 to

the ‘Shiva Mandir’  was a black coloured bull.  The

FIR, Ext.1 clearly reveals that the bullock was black

in colour. However, the evidence of PW.5 and PW.6

reveals that PW.5 is not an eye witness. He just saw

the  bullock  in  front  of  the  Appellant’s  courtyard.

This  evidence  of  PW.5  can  be  considered  as  a

circumstantial  evidence.  According  to  the  FIR,

Aschyut  Konch  and  Budheswar  Das  caught  the

Appellant red handed, but the evidence of Aschyut

Konch depicts that he did not catch the Appellant

red  handed  or  in  flagrante  delicto.  The  other

witness,  who  allegedly  caught  the  Appellant  red

handed was Sri Budheswar Das, but the prosecution

failed to adduce his evidence as a witness. 

14)  Md.  Atiqul  Islam  testified  as  Pw.2  that  the

Appellant is not known to him. On the evening of

the  incident,  he  saw  the  police  personnel  of

Nowboicha O.P. proceeding with a bull,  which was

found in Abdul Sahid’s house. Then, he affixed his

signature on Ext.2.

Contd...
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15)  At  this  juncture,  it  is  apt  to  mention  that  a

stolen bullock was found in Abdul Sahid’s house and

he is the neighbour of PW.2. The evidence of PW.2

does  not  at  all  implicate  that  the  Appellant  was

complicit. He disowned the Seizure List, Ext.2.

16) Sri Prahlad Chandra Das testified as PW.3 that

the  Appellant  is  his  co-villager.  The  incident

occurred around the time of  ‘Eid’  of  the previous

year. The informant gifted a black coloured bullock

to ‘Shiva Mandir’ and the bull was allowed to roam

freely in the locality. On the day of the incident, he

saw the bullock being carried in a tempo and he

could  identify  the  bullock  as  the  one  donated  to

‘Shiva Mandir’.  Then,  the villagers  confronted the

Appellant who confessed before them that he took

the  bullock  to  his  in-law’s  house  to  use  it  for

cultivation.  So,  he  informed the  police  at  Lilabari

O.P. about the stolen bullock and handed over the

Appellant to the police. He came to know that the

bullock was recovered from the Appellant’s in-law’s

house at Nowboicha on the following day. 

17)  This  evidence  of  PW.3  is  hearsay.  He  heard

about the theft of the bull from the village boys, but

he failed to  name the village boys who informed

him about the theft of the bullock. He also admitted

that he did not mention to the police that he saw

the bullock being carried in a tempo.

Contd...
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18) Similarly, it is held that the evidence of PW.4

also  does  not  implicate  that  the  Appellant  is

complicit. Sri Prartha Sarma testified as PW.4 that

both  the  informant  and  the  Appellant  are  co-

villagers. The incident occurred three days prior to

‘Eid’  of  the  previous  year.  He  saw  the  bullock

donated  by  PW.1  to  the  ‘Shiva  Mandir’  in  the

Appellant’s compound. He confronted the Appellant

and  the  Appellant  told  him  that  as  the  bullock

damaged  his  crops,  he  tied  the  bullock  in  his

compound. Then, he demanded that the Appellant

set the bullock free as it belongs to the temple. The

Appellant promised to set the bullock free at about

12 noon on the same day and so, he left the place.

But, at about 12 noon, he saw a red tempo in front

of the Appellant’s house. In the evening, he learnt

from the villagers that the bullock was missing and

the vehicle was standing in front of the Appellant’s

house.  He  also  learnt  from the  villagers  that  the

Appellant  carried  the  bullock  to  an  unknown

location in his red tempo. Then, he along with four

other boys confronted the Appellant who admitted

in his presence and in presence of other boys that

he took the bull to his in-law’s house for cultivation.

So, he informed the police at Lilabari O.P. about the

stolen bullock and handed over the Appellant to the

police.  Later,  he  learnt  that  the  bullock  was

recovered from Borsola village at Nowboicha on the 

Contd...
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next  day.  The  informant  (PW.1)  identified  the

bullock. But, the informant refused to take custody

of the bullock because according to their belief, the

bull was already donated to the temple. Then, he

took  custody  of  the  bullock  vide  Ext.3,  wherein

Ext.3(1) is his signature. 

19) At this juncture, it is apt to mention that there is

evidence  of  extra  judicial  confession  of  the

Appellant before PW.4. The PW.4 also took custody

of the bullock, but the evidence of Pw.1 does not at

all reveal that PW.4 took custody of the bull. PW.1

testified that Ajit Sarma took custody of the bullock.

It  is  plausible  that  Prahlad  Sarma  may  also  be

known as  Ajit  Sarma,  but  the  evidence  does  not

throw  light to the fact that if Prahlad Sarma and Ajit

Sarma  is  the  same  person.  Moreover,  Prahlad

Sarma in his evidence testified that Ajit Sarma saw

the bullock loaded in a red tempo in front of the

Appellant’s house. It appears that the evidence of

Prahlad  Sarma  is  an  afterthought  to  support  the

prosecution case. The other four boys, who saw the

bullock in front of the Appellant’s house, were not

named or  examined as  witnesses.  The  Appellant,

however,  confessed that the bullock damaged his

crops and so, he tied up the bullock in front of his

house and later, the Appellant again confessed that

he took the bullock to his in-law’s house for

Contd...
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cultivation.  It  will  be  perilous  to  convict  the

Appellant  relying  on  the  extra  judicial  confession

before a sole witness,  Prahlad Sarma without any

substantiating  evidence.  There  are  too  many

discrepancies  to  saddle  the  Appellant  with  the

offence of theft of the bullock. The I.O’s evidence

also did not help, improve the prosecution case.

20)  SI  Monimoy  Tamuli  testified  as  PW.6  that  on

20.08.2018,  the  residents  of  Chandmari  gaon

visited Lilabari O.P. and verbally informed him about

a  stolen  black  bull,  which  was  transported  in  a

tempo.  This  bull  was  donated  to  ‘Shiva  Mandir’.

After  registering  a  GD  Entry  No.340  dtd.

20.08.2018, the villagers handed over the Appellant

to his custody. He recorded the statements of the

witnesses and proceeded to the place of occurrence

and prepared sketch map. Ext.4 is the sketch map

and Ext.4(1) is his signature. He also recorded the

statement of the Appellant, who admitted that he

transported the bullock to his father-in-law’s house

at  Borsola  No.2  as  on  the  next  day,  he  visited

Borsola No.2 along with his staff and the Appellant.

The Appellant identified the bullock in his father-in-

law’s  house.  He  seized  the  bullock  vide  Ext.2,

wherein Ext.2(1) is his signature. Then, he recorded

the  statements  of  the  witnesses  in  presence  of

whom, he seized the bullock and returned to the 

Contd...



     12            Criminal Appeal No.15(1)2019.

Out Post along with the Appellant. On the next day

i.e.,  21.08.2018,  the  informant  lodged  the  FIR,

which  was  forwarded  to  the  North  Lakhimpur  PS

and  registered  as  North  Lakhimpur  PS  Case

No.909/2018. As PW.1 refused to take zimma of the

bullock, he gave the bullock to Prahlad Sarma vide

Ext.3. He laid charge-sheet against the Appellnat.

21)  Recapitulating  the  entire  evidence,  it  is  held

that  the  extra  judicial  confession  was  not

substantiated by the evidence of other witnesses.

The  evidence  is  fraught  with  contradictions.

Admission of the Appellant before the I.O. cannot be

accepted  as  evidence.  Due  to  the  contradictions

galore, the Appellant gets the benefit of doubt. The

impeached Judgment and order dtd. 26.12.2018 is

set aside. 

22) The Appeal is allowed.

23) The Appellant is acquitted from the charges u/s

379 IPC on benefit of doubt and he is set at liberty

forthwith.

24) Send back the LCR with a copy of this Judgment

and order.

Contd...
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Judgment & Order is signed, sealed and delivered in

the open Court on the 6th day of May, 2021.

              ( S.P. Khaund )
     Sessions  Judge,

   Lakhimpur, North Lakhimpur.

Certified that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

( S.P. Khaund )
Sessions Judge,
Lakhimpur, North Lakhimpur.

Transcribed and typed by :
Sri Satyabrata Kshattry, Stenographer.


