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IN THE COURT OF THE SESSIONS JUDGE,
LAKHIMPUR, AT NORTH LAKHIMPUR.

Present: Smt S.P. Khaund, (M.A. Economics, L.L.B.),
Sessions Judge,
Lakhimpur, North Lakhimpur.

Criminal Revision Case No.6(1)2020.

Petitioner :  Sri Dhiren Das.

                  -Vs-

Respondent :  State of Assam.

Date of argument  :  31.08.2021.

Date of judgment  :  01.11.2021.

J U D G M E N T   &   O R D E R

1) This revision is directed against the order dated

27.02.2020,  passed  by  the  Sub-Divisional  Judicial

Magistrate  (M),  Dhakuakhana,  in  G.R.  Case

No.194/2019. The order is impugned on the ground

that the Magistrate failed to appreciate that in the

F.I.R.,  as  well  as  in  the  Police  Report  and  the

documents  forwarded  under  Section  173  of  the

Code of Criminal Procedure (CrPC for short), any
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allegation  under  Sections  420/468  of  the  Indian

Penal  Code (IPC for  short)  against  Sri  Dhiren Das

( hereinafter the accused ) is missing. No offence is

made out from the averments in the F.I.R. The order

was  passed  arbitrarily  without  applying  judicial

mind.  It  is  submitted that the petitioner  ought to

have been discharged due to  lack of  prima facie

case  against  him.  It  is  submitted  that  the  order

dated  27.02.2020  is  not  legally  valid  and  is

unconstitutional.  The petitioner  has prayed to set

aside the order dated 27.02.2020.

BACKGROUND FACTS :

2) The genesis of this case is that on 27.02.2020,

charge was framed against the petitioner Sri Dhiren

Das (hereinafter referred to as the accused person).

The  accused  pleaded  not  guilty  of  offence  under

Sections 420/468 I.P.C., but being aggrieved by the

order, the accused preferred a revision against the

impugned order.

3) The State of Assam is represented by the Public

Prosecutor, who is arrayed as the Respondent No.1

in this case. The informant ( Rajat Dutta ) is arrayed

as Respondent No.2.  
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Submissions

4) The Complainant was personally present and he

has submitted that he has no allegation against the

accused.  The  defence  counsel  laid  stress  in  his

argument  that  charge  was  framed  under  Section

406/468  I.P.C.  without  hearing  both  the  sides.

Charge  was  framed  in  a  mechanical  manner,

ignoring the fact that this case is sans prima facie

materials.  No  essential  ingredients  to  incarcerate

the accused under Section 406/468 I.P.C. could be

culled out through the statements of the witnesses

under Section 161 CrPC. The defence counsel relied

on the decision.

5) It is further submitted the F.I.R. was a rambling of

4-5 pages. The remaining part of the argument of

the  defence  will  be  discussed  at  the  appropriate

stage. 

Decision  thereon  and  the  reasons  for  the

decision. 

6) The order impugned by the accused is produced

here-in-bellow verbatim:

“27.02.2020,  Accused Sri  Dhiren Das is  present  and vide
petition no.350/2020 prays for allowing him to remain on his
previous bail.

It is seen from perusal of record that accused is already on
bail  vide  order  dated 22.08.2019 passed by  Hon'ble   Mr.
Justice H.K. Sarmah of Hon'ble Gauhati High Court.
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As the accused is already on bail he is allowed to remain on
previous bail till further date.

Copy is ready and furnished to the accused person.

After  consideration  of  police  papers  submitted  u/s  173
Cr.P.C.  and  other  materials  on  record,  I  found  ground for
presuming  that  accused  Sri  Dhiren  Das  has  committed
offences u/s 420/468 of I.P.C. which this court is competent
to try.

Accordingly charge u/s 420/468 of I.P.C. is framed and read
over to the accused who pleaded not guilty and claimed to
be tried...”

7) The prosecution case as unfolded from the F.I.R.

is  that  about  7  months  back,  the  informant

purchased  a  Jio  Sim  Card,  but  he  did  not  have

enough money to purchase one handset. Then the

accused  Dhiren  Das,  who  was  serving  as

Sheristadar  at  Dhakuakhana  Munsiff    Office,

suggested that he would use the sim till the time he

(informant  -  Rajat  Dutta)  would  purchase  the

handset.  The accused was senior  to  him,  and he

being the Process Server did not dare to defy the

accused and handed over the sim to the accused,

requesting  him  not  to  disclose  the  number  to

others. However,  the accused did not return back

the sim card. The F.I.R. however reveals that Dhiren

Das informed him about his plan to procure a house

building loan (Apun Ghor). The accused then asked

to accompany him to the State Bank at Itanangar

Branch.  So,  he  agreed to  accompany Dhiren  Das

(accused). The accused then suggested to obtain a
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pass to enter into Itanagar with the help of his Voter

Identity Card and a passport photo, but the accused

did not visit Itanagar. So, the informant asked the

accused to return back his Voter Identity Card. After

several  requests,  the  accused  returned  his  Voter

Identity Card.

8) On 08.07.2019, the accused informed him that

he used to contact the Process Server, Suren Gogoi

of Lakhimpur District Court frequently with the help

of  his  (  Informant’s  )  Jio  number.  The  Process

Server,  Suren  Gogoi  had  forwarded  some

documents to the Hon'ble Gauhati High Court, but

Suren Gogoi informed the District & Sessions Judge,

Lakhimpur  that  he (informant)  had forwarded the

documents to the Hon'ble Gauhati High Court and

he (informant) would be confronted by the District

&  Sessions  Judge,  Lakhimpur  regarding  these

documents. He (informant) was taken aback by this

revealation.

9) The F.I.R.  however reveals  that  on 09.07.2019,

the informant proceeded to Baligaon, and at about

11.30 am, he received a phone call from a number

6002753908 and the person on the other end was

Dhiren Das, who asked him (informant) to meet him

in the evening. On 10.07.2019, at about 10.10 am,

while he was in the office verandah, the accused
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informed him that he procured an Airtel Sim in his

(informant's)  name.  He  was  tongue-tied  by  the

surprising news. He could figure out that this Airtel

number  was  procured  by  Dhiren  Das  when  he

handed over his Voter Identity Card and passport

photo to Dhiren Das (accused). He did not submit

any  form  to  purchase  any  Airtel  Sim  Card.  On

15.07.2019, he went to the Jio office and asked for

the  name  of  the  subscriber  of  the  phone

No.6002753908 as he was suspicious regarding the

aforementioned phone number through which a call

was  made  by  the  accused  on  09.07.2019  to  his

personal number. He learnt from the Jio office that

the afore-stated Jio Sim Card was procured in his

name. Through this lengthy F.I.R., the informant had

prayed for necessary action.

POINT NO.1.

Whether  the  accused  cheated  the  informant  by

dishonestly  inducing  the  informant  to  deliver  the

SIM card, for wrongful gain ?

10)  To  attract  Section  420  IPC,  which  is  an

aggravated form of offence of Section 417 IPC, the

following requirements must be present :

(i) cheating.
(ii) dishonest inducement to deliver property or to

make, alter or to destroy any valuable security or

anything, which is seen or signed or is capable of
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being  converted  into  valuable  security  and  mens

rea of  the  accused  at  the  time  of  making

inducement.

11) In the instant case, the act of the accused does

not appear to be preplanned or premeditated. The

FIR itself reveals that the informant, Rajat Dutta did

not know what to do with the SIM card, which he

purchased. He did not have sufficient money to buy

one mobile handset. Then, the accused came to his

rescue  by  suggesting  that  he  would  use  the  SIM

card till  the time, the informant would be able to

purchase  one  mobile  handset.  It  was  not  the

accused, who suggested the informant to purchase

the SIM card, but it is clear that the accused on the

contrary helped the informant to get his SIM card

activated by offering him his mobile handset. Thus,

question of inducement by the accused to cheat the

informant  does  not  arise  at  all.  Moreover,  at  the

stage  of  argument  of  this  case,  the  informant

submitted  that  at  present,  he  has  no  allegation

against the accused.

12) I have carefully perused the statements of the

witnesses u/s 161 CrPC and the FIR. According to

the allegation of the informant, the accused tricked

the informant into handing down his passport photo

and  voter  I.D.  card  to  the  accused,  who  in  the

pretext of procuring a home loan from the State
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Bank of India, Itanagar branch, duped the informant

into handing over his voter I.D. card and passport

photo, with the help of which the accused may have

obtained an Airtel SIM card or a Jio SIM card, which

was used frequently  by the accused to contact  a

Process  Server,  named  Suren  Gogoi.  After

scrutinising  the  statements  of  the  witnesses  and

the FIR, it is held that no case u/s 420 IPC could be

made out against the accused. Even the FIR itself is

not clear if the Airtel SIM card or may be the Jio SIM

card  numbered  6002753908  was  fraudulently

procured by the accused by using the informant's

voter I.D. card and passport photo.

13)  Moreover,  the  SIM  card,  which  was  allegedly

procured by the accused dishonestly, in the pretext

of a home loan, was not used for conversion of any

valuable security into wrongful gain. The allegation

is  that  a  SIM  card  was  used  to  call  the  Process

Server,  Sri  Suren  Gogoi,  who  allegedly  submitted

some documents to the Hon’ble Gauhati High Court

regarding  information  of  the  District  &  Sessions

Judge, Lakhimpur. It is, thereby, held that there is

no sufficient ground to proceed against the accused

u/s 420 IPC as the statements of the witnesses u/s

161 CrPC, and the FIR lodged by the informant does

not clearly implicate that the accused dishonestly

induced or deceived the informant to deliver any
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property, which is capable of being converted into

valuable security. 

POINT NO.2

Whether  the  accused  committed  forgery  for  the

purpose of cheating?

14) The statement of the informant u/s 161 CrPC

and the FIR lodged by the informant depicts that

the accused may have used the informant’s voter

I.D. card and passport photo to procure a SIM card

numbered ‘6002753908’.  The informant himself is

not clear whether the number is an Airtel number or

a  Jio  number.  However,  his  FIR  depicts  that  the

informant went to Jio Office and discovered that a

SIM card was procured in  his  name.  This  number

‘6002753908’ was issued in the informant’s name

without him, applying for it. This number was also

used by the accused to call the informant. However,

there  is  no  direct  allegation  in  the  FIR  or  in  the

statements  of  the  witnesses  that  the  accused

forged some documents and posed himself as the

informant  to  procure  the  number  ‘6002753908’.

There is not even a hint in the allegation in the FIR

or  the statements  of  the  witnesses u/s  161 CrPC

that the accused committed forgery intending that

the forged document would be used for the purpose

of cheating. The submissions of the informant,
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regarding  his  disinclination  to  pursue  this  case

against the accused is also taken into consideration.

POINT NO.3

Whether Revision lies against the impugned order ?

15) It has been held by the Hon’ble Supreme Court

in Asian Resurfacing of Road Agency Pvt. Ltd.

& another -vs- CBI in Crl. Appeal Nos.1375-1376

of 2013 along with other Appeals that, 

“25.  Thus,  even  though  in  dealing  with

different  situations,  seemingly  conflicting

observations  may  have  been  made  while

holding  that  the  order  framing  charge  was

interlocutory order and was not liable to be

interfered with under Section 397(2) or even

under  Section  482  Cr.P.C,  the  principle  laid

down in Madhu Limaye (supra) still holds the

field. Order framing charge may not be held

to be purely an interlocutory order and can in

a  given  situation  be  interfered  with  under

section 397(2) Cr.P.C or 482 Cr.P.C or Article

227  of  the  Constitution  which  is  a

constitutional provision but the power of the

High Court to interfere with an order framing

charge and to grant stay is to be exercised

only in an exceptional situation.” 
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16) In the instant case, coupled with the fact that

informant is  not  willing to pursue the matter and

there appears to be no prima facie case u/s 420/

468 IPC, I believe that the order impugned by the

accused  can  be  interfered  with.  The  material  on

record  does  not  reasonably  connect  the  accused

with the crime.

17) I would like to rely on the decision of Hon’ble

the Supreme Court in  Hardeep Singh -vs- State

of Punjab (2014) 3 SCC 92, wherein it has been

observed that -

“100.  However,  there  is  a  series  of  cases

wherein  this  Court  while  dealing  with  the

provisions  of  Sections  227,  228,  239,  240,

241, 242 and 245 Cr.P.C, has consistently held

that the court at the stage of framing of the

charge has to apply its mind to the question

whether  or  not  there  is  any  ground  for

presuming the commission of  an offence by

the  accused.  The  court  has  to  see  as  to

whether  the  material  brought  on  record

reasonably  connect  the  accused  with  the

offence.  Nothing  more  is  required  to  be

enquired  into.  While  dealing  with  the

aforesaid provisions,  the test of  prima facie

case is to be applied. The court has to find out
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whether  the  materials  offered  by  the

prosecution  to  be  adduced  as  evidence  are

sufficient for the court to proceed against the

accused further. (Vide State of Karnataka -vs-

L.  Muniswamy [(1977)  2  SCC 699],  All  India

Bank  Officers’  Confederation  -vs-  Union  of

India (1989) 4 SCC 90] Stree Atyachar Virodhi

Parishad -vs- Dilip Nathumal Chordia [(1989)

1 SCC  715] State of M.P. -vs- Krishna Chandra

Saksena  [(1996)  11  SCC  439]  and  State  of

M.P. -vs- Mohanlal Soni [(2000) 6 SCC 338].

101.  In  Dilawar  Balu  Kurane  -vs-  State  of

Maharashtra  [(2002)  2  SCC  135],  this  Court

while dealing with the provisions of Sections

227  and  228  Cr.P.C,  placed  a  very  heavy

reliance on the earlier judgment of this Court

in  Union of  India  -vs-  Prafulla  Kumar Samal

[(1979)  3  SCC  4]  and  held  that  while

considering  the  question  of  framing  the

charges,  the  court  may  weigh  the  evidence

for the limited purpose of finding out whether

or not a prima facie case against the accused

has been made out and whether the materials

placed  before  the  court  disclose  grave

suspicion against the accused which has not

been  properly  explained.  In  such  an

eventuality, the court is justified in framing
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the charges and proceeding with the trial. The

court has to consider the broad probabilities

of the case, the total effect of the evidence

and the documents produced before the court

but  the  court  should  not  make  a  roving

enquiry into the pros and cons of the matter

and weigh evidence as if  it  is  conducting a

trial.

102.  In  Suresh  -vs-  State  of  Maharashtra

[(2001)  3  SCC  703],  this  Court  after  taking

note  of  the  earlier  judgments  in  Niranjan

Singh  Karam  Singh  Punjabi  -vs-  Jitendra

Bhimraj Bijjaya [(1990) 4 SCC 76] and State of

Maharashtra  -vs-  Priya  Sharan  Maharaj

[(1997) 4 SCC 393] , held as under : ( Suresh

case, SCC p. 707, para 9)

“9.  …  at  the  stage  of  Sections
227 and 228 the court is required
to  evaluate  the  material  and
documents on record with a view
to  finding  out  if  the  facts
emerging  therefrom  taken  at
their  face  value  disclose  the
existence  of  all  the  ingredients
constituting the alleged offence.
The  court  may,  for  this  limited
purpose,  sift  the evidence as  it
cannot be expected even at that
initial stage to accept all that the
prosecution states as the gospel
truth  even  if  it  is  opposed  to
common sense or the broad
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probabilities  of  the  case.
Therefore,  at  the  stage  of
framing of the charge the court
has to consider the material with
a  view  to  find  out  if  there  is
ground ** for presuming that the
accused  has  committed  the
offence  ** or  that  there  is  not
sufficient ground for proceeding
against  him  and  ** not  for  the
purpose  of  arriving  at  the
conclusion that it is not likely to
lead  to  a  conviction  ** (Priya
Sharan  case,  SCC  p.397,  para
8 )”

(emphasis in original)

103. Similarly in State of Bihar -vs- Ramesh

Singh [(1997) 4 SCC 39],  while dealing with

the  issue, this Court held : (SCC p. 42 para 4)

“4.  … If  the evidence which the
prosecutor proposes to adduce to
prove  the  guilt  of  the  accused
even if fully accepted before it is
challenged  in  cross-examination
or  rebutted  by  the  defence
evidence,  if  any,  cannot  show
that  the accused committed the
offence,  then  there  will  be  no
sufficient  ground  for  proceeding
with the trial.”

18) Reverting back to this case,  it  is  held that in

view of  my  foregoing  decisions,  it  is  held  that  it

cannot  be presumed that  the accused committed

any offence u/s 420/ 468 IPC. There is no sufficient

ground  to  proceed  against  the  accused.  At  the

stage of framing of charge, the court is not required
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to make a roving enquiry into the pros and cons of

the matter.

19) The impugned order is, hereby, set aside, and

Revision is allowed.

20) Send back the LCR with a copy of the Judgment

and Order.

Judgment & Order is signed, sealed and delivered in

the open Court on the 1st day of November, 2021.

               ( S.P. Khaund )
      Sessions  Judge,

    Lakhimpur, North Lakhimpur.

Certified that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

( S.P. Khaund )
Sessions Judge,
Lakhimpur, North Lakhimpur.

Transcribed and typed by :
Sri Satyabrata Kshattry, Stenographer.


