
1             Criminal Appeal No.33(4)2018.

CAUSE TITLE

    CRIMINAL APPEAL NO.33(4)2018. 

Appellant : Sri Lalit Gohain @ Futuka.

Respondent : State of Assam.

ADVOCATES :

For the Appellant : Mr. B. Ghosh, Advocate.

For the State : Mr. J. Saikia, the learned Public Prosecutor.
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IN THE COURT OF THE SESSIONS JUDGE, LAKHIMPUR, 
AT NORTH LAKHIMPUR.

Present: Smt S.P. Khaund, (M.A. Economics, L.L.B.),
Sessions Judge,
Lakhimpur, North Lakhimpur.

CRIMINAL APPEAL NO.33(4)2018

Appellant : Sri Lalit Gohain @ Futuka.

Respondent : State of Assam.

Date of argument  :  07.01.2021.

Date of judgment  :  19.02.2021.

J U D G M E N T

1.  This  Appeal  challenges  the  Judgment  and  Order

dtd.27.09.2018 passed by the learned Chief Judicial Magistrate,

Lakhimpur, in GR Case No.995/2013, convicting the Appellant, Sri

Lalit Gohain @ Futuka u/s 279 IPC of the Indian Penal Code ( IPC

for short ) and sentencing him to undergo Simple Imprisonment

for one month and to pay a fine of Rs.500/- and u/s 304(A) IPC to

undergo Simple Imprisonment for six months and to pay a fine of

Rs.1,000/- with default stipulation.

2. The decision of the Trial Court is impugned on the following

amongst other grounds:-
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(i) It is contended that the Trial Court overlooked the fact that the

witnesses are all interested witnesses. 

ii)  The  Trial  Court  ignored  the  cross-examination  of  the

prosecution witnesses and erroneously decided the case.

iii) It is contended that the Trial Court committed grave error by

altering the Section 338 IPC to 304(A) IPC on the basis of a Death

certificate / Post Mortem Report submitted by the complainant.

iv) The Investigating Officer ( I.O. for short ) failed to record the

statements  of  Sri  Madhab  Das  and  Sri  Nabin  Das,  shown  as

neighbours on the sketch map and so on and so forth.

BACKGROUND FACTS :

3) The genesis of the case is that on 21.12.2013, at about 6.30

pm, the Appellant  was driving his  vehicle  of  Tata Magic  make

through Na-Ali Khabalu road, when he hit Jayanta Hazarika’s ( the

informant in short ) brother, Tilak Hazarika, who was returning

from Panigaon Chariali market, near the house of Nabin Das. As

the  vehicle  was  driven  in  a  rash and negligent  manner,  Tilak

Hazarika sustained grave injuries, whilst the Appellant fled from

the spot.

4) On receipt of the ejahar, a Panigaon P.S. Case No.144/2013

was registered u/s 279/ 338 of the Indian Penal Code ( IPC for

short  )  and  investigation  commenced.  During  the  course  of

investigation, the prayer of the I.O. to add section 304(A) IPC was

allowed, and after completion of investigation, charge-sheet was

laid against the Appellant u/s 279/ 304 (A) IPC. On appearance of
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the Appellant,  copies were furnished,  and a formal  charge u/s

279/ 304(A) IPC was framed, read over and explained to him. The

Appellant abjured his guilt and claimed to be tried.

5)  To  substantiate  its  stance,  the  prosecution  adduced  the

evidence  of  five  witnesses,  and  exhibited  various  documents.

When the statement of the Appellant was recorded u/s 313 CrPC,

he  pleaded  his  innocence  in  an  evasive  manner.  He  did  not

tender any evidence in defence.

CONTENTION OF THE PARTIES    

6) The learned P.P., Sri J. Saikia laid stress in his argument that

this is an open and shut case. The decision of the learned Trial

Court was appropriate, and ought to be upheld. On the contrary,

the learned counsel for the Appellant Sri B. Ghosh laid stress in

his argument that the trial Court ignored the cross-examination

of the witnesses. Section 304(A) IPC was erroneously added on

the basis of a Bhangagarh PS GD Entry and Post Mortem Report.

The I.O. perfunctorily conducted the investigation. Tilak Hazarika

( hereinafter the deceased ) was inebriated and met with his fate

due  to  his  intoxication.  The  Appellant  did  not  drive  the  auto

rickshaw in a rash and negligent manner, and so on and so forth.

POINTS FOR DECISION 

7) The following points were decided by the Trial Court :-

“ i) Whether the accused on 21.12.2013, at about 6.30 pm, near

Khabalu  Pucca  bridge,  under  Panigaon  Police  Station,  drove  a

Tata Magic vehicle bearing registration No.AS.07.C/6430 on the

public road in a manner so rash and negligent as to endanger
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human life or to be likely to cause hurt or injury to any other

person, and thereby committed an offence punishable u/s 279

IPC?

ii) Whether the accused on 21.12.2013, at about 6.30 pm, near

Khabalu Pucca bridge, under Panigaon P.S. caused the death of

Tilak Hazarika by driving a Tata Magic vehicle bearing registration

No.AS.07.C/  6430  on  the  public  road  in  a  rash  and  negligent

manner  not  amounting  to  culpable  homicide,  and  thereby

committed an offence punishable u/s 304(A) IPC ?”

DECISION  THEREON  AND  THE  REASONS  FOR  THE

DECISION :

8)  As  this  is  a  first  Appeal,  the  evidence  can  be  taken  into

account. 

9)  The  informant  testified  as  PW.1  that  on  the  day  of  the

accident,  at  about  6  /  7  pm,  his  elder  brother,  Tilak  Hazarika

( deceased ) was returning from Panigaon market on his bicycle.

At  that  time,  as  he  was  inside  his  house,  he  heard  cries  as

“Morile morile” ( died died ), and immediately he (PW.1) came

out of his house and saw the deceased falling into a drain. Then,

they lifted the deceased from the drain and took him to Chaboti

hospital.  After two days, the deceased was taken to Guwahati

from Chaboti  hospital  and finally he succumbed to his  injuries

and passed away. He (PW.1) learnt from Arup Das (PW.2), who

was present at the place of occurrence ( P.O. in short ), and who

told him that the Appellant hit the deceased with his Tata Magic

vehicle. Then, he (PW.1) lodged the F.I.R. which was proved as

Ext.1. 

Contd...
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10) The eye witness, Arup Das testified as PW.2 that at about 6 /

7 pm, he was returning back with the deceased from Panigaon

market  on  their  bicycles.  As  they  were  about  to  reach  their

residences, a vehicle of Tata Magic make speedily approaching

from  the  opposite  side  hit  the  deceased  and  drove  past.  He

(PW.2) jumped into the drain. The Appellant was on the wheels of

the Tata Magic vehicle and when he asked the Appellant to stop

the vehicle, the Appellant went away by rebuking him. He lifted

the  deceased  from  the  drain  and  started  raising  alarm.  The

people nearby gathered and the deceased was taken to Chaboti

hospital.  He was later  taken to Guwahati,  where he died.  The

incident  occurred  as  a  result  of  the  excessive  speed  of  the

vehicle . 

11)  The  evidence  of  PW.2  is  corroborated  by  the  evidence  of

another witness, Rubul Das, who testified as PW.3 that he along

with  the  deceased,  PW.2  and  another  person  Babul  Das  were

returning  from  Panigaon  market  on  their  bicycles  and  had

reached the sloping of Na-Ali Khabalu bridge when a vehicle of

Tata  Magic  make  approaching  from the  opposite  side  crossed

Babul Das, and then suddenly, he heard a loud ‘thud’ behind him

and he heard the  deceased and PW.2, who were behind him.

Immediately, he turned back and he saw PW.2 emerging out of

the jungle and PW.2 told him that the Tata Magic vehicle had hit

the deceased. The Tata Magic vehicle stopped about 20 metres

away from them. As the deceased fell into a pond, they lifted him

out of the pond. They raised alarm.

12) PW.3 did not witness the accident, but he was present at the

time  of  the  accident.  Sri  Deben  Hazarika’s  evidence  as  PW.4

depicts that he heard a commotion and he went to the P.O. and
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saw the deceased lying at the P.O. as a result of the accident. At

this juncture, it is apt to mention that the learned counsel for the

Appellant laid stress in his argument that the cross-examination

of the witnesses have been completely ignored by the learned

Trial court. 

13) I have perused the cross-examination of PW.2 and the cross-

examination of the I.O. Sri  Manoranjan Saikia, who testified as

PW.5. The cross-examination of PW.2 regarding his omission to

state before the I.O. that the vehicle was driven speedily has not

been affirmed by the I.O. through his cross-examination. Thus,

the  defence  failed  to  refute  that  the  Tata  Magic  vehicle  was

driven speedily at the time of the accident. PW.5 has admitted

that  PW.2 has omitted to  mention  u/s  161 CrPC that  the Tata

Magic vehicle, which was driven by the accused was going down

the slope of the bridge and the vehicle was proceeding from the

opposite  side  while  they  were  cycling  and  then,  the  vehicle

driven  by  the  Appellant  dashed against  the  cycle,  which  was

driven by the deceased. During cross-examination, PW.2 was not

asked by the defence or even suggested that the accused did not

hit the deceased. It is, thereby, held that no contradictions could

be elicited through the cross-examination of the witnesses as per

Section 145 of the  Indian Evidence Act, 1872 ( Evidence Act for

short ). 

14) The PW.5’s evidence depicts that on 22.12.2013, he received

an F.I.R. from PW.1 and registered Panigaon PS Case No.144/2013

and  embarked  upon  the  investigation.  He  went  to  the  P.O.,

recorded  the  statements  of  the  witnesses  and  prepared  the

sketch map,  which  is  proved as  Ext.2.  On  finding prima facie

materials, he submitted charge-sheet against the Appellant. His
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evidence depicts that the accused fled away after the accident

and finally, he was successful in apprehending the accused, and

thereafter,  he  seized  the  Tata  Magic  vehicle  along  with  the

documents vide Ext.3. Meanwhile, he learnt that the deceased

succumbed  to  the  injuries  he  sustained  as  a  result  of  the

accident, and the informant submitted the Death certificate. His

evidence  reveals  that  on  his  prayer,  Section  304(A)  IPC  was

added by the Magistrate. 

15)  The  defence  failed  to  negate  the  abscondance  of  the

Appellant immediately after the accident. The I.O. was not cross-

examined  regarding  the  conduct  of  the  Appellant  after  the

accident.  The  conduct  of  the  Appellant  after  the  accident  is

relevant as per Section 8 of  the Evidence Act. I have given my

anxious  consideration  to  this  case.  It  is  true  that  PW.2  has

referred the deceased as ‘Dada’ which implies that the deceased

may be closely acquainted to him. It has not been proved that

the deceased was related to PW.2. The witnesses, who were with

the deceased at the time of the accident cannot be branded as

interested witnesses, just because PW.2 addressed the deceased

with respect as ‘Dada’. The only witness related to the deceased

is  PW.1.  The  father  of  PW.1  and  the  deceased  was  Lt.  Nila

Hazarika while the father of PW.2 is Sonmoi Das. There is not

even whisper in the evidence that the deceased was intoxicated

at the time of the accident. The fact that the Post Mortem Report

was  not  obtained  by  the  I.O.  does   not  cause  a  dent  in  the

evidence.  There  is  not  even  an  iota  of  doubt  that  the  victim

succumbed to the injuries sustained as a result of the accident

Corpus delecti cannot be ignored.

16) The contention of the learned counsel for the Appellant that

the neighbours shown on the sketch map were not examined as
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witness, holds no water. The evidence of the eye witness and the

conduct of the Appellant immediately after the accident clearly

depicts  that  the  accused  is  complicit.  The  evidence  of  PW.3

substantiates that he was present at the time of the accident.

The contradictions elicited through the cross-examination of the

I.O.  (PW.5) and through the cross-examination of  PW.3 are not

relevant. It is an admitted fact that PW.3 is not an eye witness.

He was riding ahead of the deceased and PW.2, and he did not

witness the accident. But, the fact remains that he was present

when the deceased was knocked down by the Tata Magic vehicle.

As per Section 134 of the Evidence Act - “No particular number

of witnesses shall in any case be required for proof of any act.” 

17)  In  the  instant  case,  the  evidence  of  one  eye  witness  is

sufficient  to  prove  this  case  beyond  a  reasonable  doubt.  The

substantial evidence of the eye witness and the circumstantial

evidence proves this case beyond reasonable doubt. I would like

to  concur  with  the  findings  of  the  learned  Trial  Court.  The

decision  of  the  learned  Trial  Court  is  upheld  with  a  slight

modification.  There  is  impeccable  evidence  that  the  Appellant

drove the Tata Magic vehicle in a rash and negligent manner on a

public way and knocked down the deceased, causing his death.

The  act  does  not   amount  to  culpable  homicide.  Appellant’s

negligent act resulted in the death of  the deceased, who was

forwarded for treatment at Guwahati, but he finally succumbed

to his injuries. 

18) I have considered the submissions of the learned counsel for

the Appellant that the Appellant is the sole bread winner of the

family and his family will suffer as a  result of his confinement. I

believe that a sentence of fine will meet the ends of justice, and

also act as a deterrent. 
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19) The conviction of the accused u/s 279 IPC is upheld, but, the

sentence of imprisonment is scaled down to a sentence of fine of

Rs.1,000/-  (Rupees  One  Thousand)  only,  and  in  default  of

payment  of  fine,  the  Appellant  will  have  to  undergo  Rigorous

Imprisonment for 1 (one) month. The conviction of the Appellant

u/s 304(A) IPC is also upheld, but the sentence of imprisonment

is modified to a sentence of fine of Rs.25,000/- (Rupees Twenty

Five  Thousand)  only,  and  in  default  of  payment  of  fine,  the

Appellant will have to undergo Rigorous Imprisonment for 2 (two)

months.

20) The Appellant is directed to appear before the learned Trial

Court  within  1  (one)  month and pay the  total  fine amount  of

Rs.26,000/- (Rupees Twenty Six Thousand) only. 

21) The fine realised will be paid as compensation to the legal

heirs of the deceased.

22) Send back the LCR with a copy of the Judgment and Order.

Judgment & Order is signed, sealed and delivered in the open
Court on the 19th day of February, 2021.

                   ( S.P. Khaund )
                  Sessions  Judge,

                  Lakhimpur, North Lakhimpur.

Certified that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

( S.P. Khaund )
Sessions Judge,
Lakhimpur, North Lakhimpur.
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Transcribed and typed by :
Sri Satyabrata Kshattry, Stenographer.


