
IN THE COURT OF SESSIONS JUDGE, LAKHIMPUR,
AT NORTH LAKHIMPUR.

Sessions Case No.6(NL)2021

IN THE MATTER OF :

State of Assam. …. Complainant.

-vs-

Sri Goruk Pordung.       …. Accused.

ADVOCATES :

For the prosecution. … Mr. A.M. Bora & Mr. J. Saikia, Public Prosecutors.

For the accused. … Mr. P.D. Nair & Mrs. M.D.G. Baruah, advocates.

O R D E R

19.02.2021.
1.  Heard  both  sides  on  Petition

No.297/2021  dtd.  12.02.2021  u/s  439/  437  of  the

Code of Criminal Procedure ( CrPC for short ).

2.  The  accused,  Guruk  Pordung  has

prayed for bail through the aforementioned Petition. 

3. The allegation against the accused is

that on 12.10.2019 at about 8 / 9 pm, he called the

victim ‘X’ to the Paramount Hotel in the pretext of

work regarding the Primary Health Centre under his

constituency and forcefully  committed rape on the

victim causing injuries on her person in the process.

4.  The  accused  is  the  Member  of

Legislative  Assembly  of  8th Baming  Assembly

Constituency.
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5.  It  is  submitted  on  behalf  of  the

accused that a case was registered against the him

being  Itanagar  Women  P.S.  Case  No.83/2019  u/s

376(1) / 354/ 506 of the Indian Penal Code ( IPC for

short ), and the accused moved the court of Sessions

Judge  at  Yupia  for  anticipatory  bail  and  he  was

granted interim bail on 16.10.2019, which was made

absolute on 28.10.2019. The victim approached the

Hon’ble Gauhati High Court for cancellation of bail,

and the Hon’ble High Court was pleased to dispose

off the Criminal Revision Petition No.59/ 2020, vide

Judgment & Order dtd. 17.12.2020, setting aside the

order  dtd.  28.10.2019,  passed  by  the  learned

Sessions Judge at Yupia. However, the accused was

granted the privilege of interim bail until this court

decides his bail petition finally on merits. 

6.  In  the  meantime,  this  case  was

transferred to this court from the court of Sessions

Judge at Yupia vide order dtd. 10.02.2020 passed by

the Hon’ble  Gauhati  High Court  in  W.P.  (Crl.)  No.1/

2020.

7.  It  is  submitted  on  behalf  of  the

accused that he is a law abiding citizen and he will

not evade arrest because he is a sitting M.L.A and he

appeared before the court of commitment at the 
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strength of a whatsapp message summoning him for

appearance,  before  receipt  of  any  notice  or

summonses from the court of commitment.  

8.  The  learned  defence  counsel  has

prayed to consider the conduct of the accused who

has  pledged  to  cooperate  with  the  trial.  It  is

contended by the learned defence counsel that the

victim and her husband are equally powerful citizens

of Papumpare district. The victim ‘X’, is the wife of a

powerful politician, say-’Y’ and at present, he is the

Chairman of  Arunachal  Pradesh Bamboo Resources

Development  Agency.  Earlier,  the victim’s  husband

was  the  Chairman  of  Hydro  Power  Development

Corporation  Ltd.  of  Arunachal  Pradesh,  and  at

present, he is occupying the residence of a Minister.

The post occupied by the victim’s husband has not

been disputed by the prosecution. 

9. It is, further, submitted that there is no

likelihood  or  possibility  of  tampering  with  any

evidence because the investigation is complete and

the  relevant  materials  including  the  CDR,  CC  Tv

footage  etc.  have  already  been  seized  and  the

statements  of  the  witnesses  have  already  been

recorded.  Apprehension  of  flight  risk  can  be  done

away  with,  because  the  accused  is  a  Member  of

Legislative Assembly ( MLA in short ). The accused 
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begs to plead that he is innocent and as this case is

false and fabricated, discrepancies in the statements

of  the  witnesses  are  apparent.  While  on  bail,  he

never  tried  to  violate  any condition  imposed upon

him  or  influence  any  witness  connected  with  this

case. The accused has prayed for bail because he is

undergoing  treatment  and  has  been  referred  to

Apollo  Hospital,  New  Delhi.  Moreover,  he  is  to

prepare his defence and his confinement will hinder

him from preparing his defence, and he will thus, be

prejudiced. 

10. On the contrary, the prosecution has

raised serious objection against the bail petition. 

11. The learned counsel on behalf of the

informant has strongly criticized the submissions of

the  learned  defence  counsel  that  there  is  lack  of

supervening  circumstances  in  this  case.  It  is

submitted that this case is not a case of cancellation

of bail, to gauge the supervening circumstances. It is

argued that the defence has brought a petition for

regular bail, and not for cancellation of bail. So, the

learned defence counsel’s argument that there are

no  supervening  circumstances  to  cancel  the  bail

holds no water. The learned counsel on behalf of the

informant laid stress in his argument that the 
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defence  has  projected  the  contradictions  in  the

evidence, which is not required to be assessed for

consideration of bail. It is submitted that the gravity

of the offence mandates custody of the accused. The

accused  being  an  M.L.A,  is  an  authority  over  the

victim because she is  a Medical  officer in a place,

which  is  within  his  Assembly  constituency.  The

accused has been wrongly booked u/s 376 (1) IPC.

He ought to have been chargesheeted u/s 376 (2)(f)

IPC, which is a graver offence with punishment upto

entire life. As physical relationship has already been

admitted by the accused, what has to be affirmed is

the point regarding the consent of the victim. Injuries

sustained by the victim depicts her resistence to the

accused person’s  overtures. It is submitted that the

accused had appeared in six criminal cases. To this

submission,  the  learned  defence  counsel  raised

objection stating that at present, not a single case

except  the  instant  case  is  pending  against  the

accused. 

12. It is contended that the prosecution’s

submission regarding the allegation of the accused

using his  official  position  and throwing his  weight

around, is false and frivolous. On the contrary, it is

submitted on behalf of the defence that the victim

and her husband are more influential and powerful

than the accused. There are no threats of tampering

of evidence or flight risk. 
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13. The victim relied on the decision of

Hon’ble the Supreme Court in Jai Prakash Singh vs

State of Bihar (2012) 4 SCC 379, wherein, it has been

held that, 

“  18. This Court in Siddharam Satlinggappa Mhetre

after considering the earlier judgments of this Court

laid  down  certain  factors  and  parameters  to  be

considered  while  considering  an  application  for

anticipatory bail :

“112. The following factors and parameters can be

taken  into  consideration  while  dealing  with  the

anticipatory bail  ;  (i)  the nature and gravity of the

accusation and the exact role of the accused must

be properly comprehended before arrest is made;

(ii)  the  antecedents  of  the  applicant  including  the

fact  as  to  whether  the  accused  has  previously

undergone imprisonment on conviction by a court in

respect of any cognizable offence ; (iii) the possibility

of  the  applicant  to  flee  from  justice  ;  (iv)  the

possibility  of  the  accused’s  likelihood  to  repeat

similar or (the) other offences ; 

(v) where the accusations have been made only with

the object of injuring or humiliating the applicant by

arresting  him  or  her  ;  (vi)  impact  of  grant  of

anticipatory bail particularly in cases of large
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magnitude affecting a very large number of people ;

(vii)  the  courts  must  evaluate  the  entire  available

material  against  the  accused  very  carefully.  The

court must also clearly comprehend the exact role of

the  accused  in  the  case.  The  cases  in  which  the

accused is implicated with the help of Sections 34

and 149 of the Penal Code, 1860, the court should

consider with even greater care and caution because

over implication in the cases is a matter of common

knowledge and concern ; (viii) while considering the

prayer for grant of anticipatory bail, a balance has to

be struck between two factors, namely, no prejudice

should  be  caused  to  the  free,  fair  and  full

investigation  and  there  should  be  prevention  of

harassment, humiliation and unjustified detention of

the accused ; (ix) the court to consider reasonable

apprehension  of  tampering  of  the  witness  or

apprehension  of  threat  to  the  complainant;  (x)

frivolity in  prosecution should always be considered

and it is only the element of genuineness that shall

have to be considered in the matter of grant of bail

and in the event of there being some doubt as to the

genuineness of the prosecution, in the normal course

of event, the accused is entitled to an order of bail.

113. Arrest should be the last option, and it should

be  restricted  to  those  exceptional  cases  where

arresting the accused is imperative in the facts and
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circumstances of that case. The court must carefully

examine the entire available record and particularly

the allegations which have been directly attributed

to  the  accused  and  these  allegations  are

corroborated  by  other  material  and  circumstances

on record.”

14.  I  have  carefully  considered  the

submissions of both the parties. I have perused the

Case Diary. The accused is on interim bail from the

date  of  the  alleged  offence i.e.,  since  10.12.2019.

The accused has filed a petition u/s 439/ 437 CrPC.

So, this is not a petition for anticipatory bail. I have

also  considered  the  fact  that  the  accused  is  on

interim  bail.  Considering  the  unique  nature  of  the

situation,  I  have  also  relied  on  the  decision  of

Hon’ble  the  Supreme Court  in  Jai  Prakash  Singh’s

case  (  Supra  )  to  consider  the bail  petition  of  the

accused. In the present case,  

i) The offence alleged against the accused is grave. 

ii)  The  prosecution  could  not  substantiate  the

antecedents of previous conviction, but it is admitted

that  at  least  six  criminal  cases  were  registered

against the accused. 

iii) There is hardly any possibility of abscondance or

repetition of similar offence.
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iv) Investigation is complete.

v) As both the parties appears to be equally powerful

in  the  political  arena,  there  appears  to  be  no

apprehension of tampering of evidence or threats to

the informant.

15.  I believe that judicial custody ought

to be the last option after carefully considering the

facts and circumstances of a case. I have carefully

perused  the  statements  of  the  witnesses  u/s  161

CrPC   and I have perused the documents including

the electronic evidence seized in connection with this

case.  It  is  true  that  the  allegation  against  the

accused is grave.

16.  However,  it  is  also  true  that

investigation  is  complete  and  charge  sheet  has

already been laid. To forward the accused to custody

indeed  calls  for  supervening  circumstances.

Moreover, it has to be borne in mind that this case

was remanded back by Hon’ble Gauhati High Court

and the accused was allowed the privilege of interim

bail till the bail petition of the accused is decided on

merits by this court.
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17. The prosecution side could not bring

any supervening circumstances at this stage. A letter

was  written  by  the  Chairman  of  Pordung  Welfare

Society of  the Pordung clan,  to which the accused

person belongs, to the Chairman of Pugnte Welfare

Society, to which the victim belongs, for an amicable

settlement according to their customary Laws. This

proposal  for  amicable  settlement  was  rejected

outright by the victim, and the victim was impelled

to  lodge  an  FIR  again  on  26.10.2019  against  the

accused  for  repeatedly  pressurizing  for  amicable

settlement. These allegations are not new allegations

warranting cancellation of bail. The second FIR was

lodged by the victim on 26.10.2019 with allegation

that the accused has been exercising pressure  for

amicable settlement according to customary rights.

18.  At this juncture, I would like to rely

on the decision of Hon’ble the Gauhati High Court in

Crl.  Revision  Petition  No.59/  2020,  wherein  it  was

observed in para 24 of the Judgment and Order dtd.

17.12.2020  that,  “………..  Since  consequence  of

cancellation of bail is very serious, inasmuch as the

same  would  result  in  curtailing  the  liberty  of  the

accused, mere assertion that accused misconducted

or misused the liberty of bail by influencing or
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threatening witness is not enough for cancellation of

bail. Cogent and actionable materials are necessary

to substantiate the allegation, that the accused has

misconducted  by  influencing  or  threatening  the

witnesses (See Mehboob Dawood Shaikh -vs- State

of  Maharashtra  (2004)  2  SCC  362).  However,  we

have been informed during the  course of  hearing,

that the SIT has already completed investigation and

submitted charge-sheet. Therefore, material, if any,

to substantiate the allegation of misconduct or any

other  supervening circumstances  perhaps,  may be

traced in the case diary accompanying the charge-

sheet which is now before the trial court. …………..”.

19.   The Hon’ble Gauhati  High Court in

Crl. Rev. P. No.59/2020 has set aside the impugned

order  dtd.  28.10.2020  passed  by  the  learned

Sessions  Judge  at  Yupia.  Through  the  order  dtd.

28.10.2019,  the  Sessions  Judge  at  Yupia  granted

anticipatory bail to the accused by making the order

of  interim  bail  dtd.  16.10.2019,  absolute.  As  the

order of interim bail, which was made absolute has

been set aside by the Hon’ble Gauhati High Court,

this  court  cannot  grant  anticipatory  bail  to  the

accused, who is on interim bail. A petition u/s 439/

437 CrPC has been filed by the accused with prayer

for bail. 
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20.  Considering  the  unique  situation  of

this case, I would like to reiterate that I have followed

the guidelines laid down for consideration of a bail

petition in a serious offence. Abiding by the order of

the  Hon’ble  Gauhati  High  Court  in  Crl.  Rev.  P.

No.59/2020,  I  have  considered  the  merits  of  this

case.

21.  I  refrain  from  discussing  the

statements of the witnesses in detail at this stage of

the  proceeding.  I  have  given  my  anxious

consideration and have taken a pragmatic view. At

present, there is no instance of misuse of liberty of

bail by the accused. The objective is the trial and not

confinement.  I  would  like  to  reiterate  that  there

appears  no  supervening  circumstances  to  forward

the accused to custody.

 

22.  The  Petition  No.297/2021  dtd.

12.02.2021 with prayer for bail is allowed.

23. At this stage, the accused is granted

bail  under  the  conditions  that  (i)  he  will  not

procrastinate the case, (ii) he will cooperate with the

proceeding at any stage and appear regularly, (iii) he

shall  not  leave  the  State  without  prior  permission

from  this  court  except  that,  he  can  travel  to

Lakhimpur  from  his  state,  in  connection  with  this

case, (iv) he will not try to influence the witnesses or
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tamper  with  the  evidence  or  exercise  threats  to

witnesses, and (v) he is directed to refrain from any

untoward activities. One of his bailors will have to be

a  member  of  his  family.  At  this  stage,  under  the

aforestated conditions,  the accused is  enlarged on

bail of Rs.50,000/- with two suitable sureties of the

like amount.

24.  On  his  failure  to  abide  by  the  bail

conditions,  the  accused  person’s  bail  will  be

cancelled immediately. 

25. This order will not affect the merits of

this case ipso facto and ipso jure. 

Fix  01.03.2021 for  consideration  of

charge.

                                                             Sessions  Judge,
                                                                              Lakhimpur,  N.L. 


