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IN THE COURT OF THE SPECIAL JUDGE, LAKHIMPUR, 
AT NORTH LAKHIMPUR.

Present: Smt S.P. Khaund, (M.A. Economics, L.L.B.),

Special Judge,

Lakhimpur, North Lakhimpur.

Special (POCSO Act) Case No.6/2016
GR Case No.836/2016

State of Assam

Vs

      Sri Ashim Bora                                      

Date of evidence on :   09/08/2016, 18/01/2017, 05/04/2017, 

     22/05/2017 and 16/08/2017.

Date of argument  :   05/02/2021.

Date of judgment  :   23/02/2021.

J U D G M E N T

1) The  prosecution  case  in  a  nutshell  is  that  Ashim  Bora

(hereinafter the accused) kidnapped the minor victim 'X' who was only

15 years old at the time of the incident, i.e. on 13/04/2016. An ejahar

regarding this incident was lodged by the victim's father 'Y', and the

ejahar  was  registered as Laluk PS Case No.106/2016 under Section

366(A) of the Indian Penal Code ( the IPC for short) read with Section 4

of  the  Protection  of  Children  from  Sexual  Offences  Act,  2012  (the

POCSO Act for short).
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2) The Investigating Officer (I/O in short) embarked upon the

investigation.  He  went  to  the  place  of  occurrence,  recorded  the

statements of the witnesses and prepared the sketch map. The victim

was recovered and she was forwarded to the Magistrate who recorded

her statement under Section 164 of the Code of Criminal Procedure

(CrPC  for  short).  The  victim  was  also  forwarded  for  medical

examination. On finding prima facie materials against the accused, the

I/O submitted charge-sheet against him under Section 366(A) IPC read

with section 4 of the POCSO Act.

3) On  appearance  of  the  accused  person,  copies  were

furnished, and after hearing both the sides, a formal charge u/s 366(A)

IPC read with Section 4 of the POCSO Act was framed and read over

and  explained  to  the  accused.  The  accused  abjured  his  guilt  and

claimed innocence.

4) To  substantiate  its  stance,  the  prosecution  adduced  the

evidence of 9 witnesses including the Medical Officer (M/O in short)

and  the  I/O,  and  exhibited  various  documents.  The  defence  cross-

examined some of the witnesses, to refute the charges. 

5) I  have  heard  the  arguments  forwarded  by  the  learned

counsel for both the sides.

Points For Determination:

6) On the back drop of the rival contentions urged at the bar 

the following points are apposite, for proper adjudication of this case.

Contd...
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i) Whether about 8 months before 13/04/2016, the accused

induced the victim 'X' who was only 15 years old, to go with him, with

intend that she may be seduced to illicit intercourse?

ii)  Whether  the  accused  committed  penetrative  sexual

assault on the minor victim 'X'?

Decision thereon and the reasons for the decision:

7) The  victim  'X'  testified  as  PW-1  that  at  the  time  of  the

incident, she was a student of Class-X. The incident occurred in the

month of February, 2015. She could not recall the exact date of the

incident.  While she was returning from her  tuition classes at  about

5.30  PM,  the  accused  informed  her  that  her  mother  met  with  an

accident and he offered a lift on his bicycle. The accused then instead

of  taking  her  home,  took  her  to  Harmuti  Railway  Station.  He

threatened her to commit suicide if she did not accompany him. So

she accompanied the accused up to Guwahati and stayed at Guwahati

for 5 days. Thereafter, she stayed for one day in his uncle's house and

she  stayed  for  3  days  in  the  railway  station.  When  the  accused

person's parents learnt about the incident, they came and took her to

their  house  and  she  stayed  in  the  accused  person's  house  for  3

months as their domestic help. She did not know why the accused took

her to Guwahati. She secretly informed her parents about the matter

and then her father lodged an ejahar. The police recovered her from

the accused person's house and took her to the 'thana'.  The police

recorded   her   statement   and   she   was   forwarded   for   medical 
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examination. Then she was forwarded to the Court and her statement

was recorded in the Court. Ext.1 is her statement and Ext.1(1) and 1(2)

are her signatures. Her statement was according to the narrative of

her family  members and so she gave a false statement before the

Magistrate.

8) I  have  carefully  considered  the  evidence  of  PW-1.  Her

evidence appears to be far fetched and sketchy. It is not possible for a

person  to  kidnap  an  unwilling  victim and keep  her  with  him for  8

months with the threat of committing suicide. The victim's consent in

going away with the accused appears to be irrelevant.  Without any

relation why will a person threaten another person to commit suicide if

he is  not accompanied by the person.  Moreover,  the victim herself

testified that she gave a false statement before the Magistrate. Her

evidence  belies  her  statement.  The  veracity  of  her  evidence  is

doubtful. Her evidence does not appear to be credible. It appears that

the victim can lie at the drop of a hat. Her evidence is not supported

by her mother's evidence. Her mother, say-'Z' testified as PW-2 that

after half yearly examination, her daughter was found missing. They

searched frantically for  her and after 7/8 months, her daughter was

found  in  the  accused  person's  house.  The  police  recovered  her

daughter. She did not ask anything about the incident to her daughter.

Her daughter was unwilling to go back to the accused person.

9) Similarly, the evidence of PW-3 also does not implicate that

the accused induced the victim to go with him. The evidence of PW-1,

PW-2 and PW-3 also does not implicate that the accused committed  
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penetrative  sexual  assault  on  the  minor  victim  'X'.  PW-3  is  the

informant,  he is  hereinafter  referred  to as  'Y'.  He testified that  the

incident occurred about a year back. His daughter was a student of

Class-X and was only 16 years old. He came to know that his daughter

was  proceeding  for  her  tuitions  and  she  was  kidnapped  by  the

accused.  Then he searched for her immediately and lodged a case.

After 8 months, his daughter was recovered from the accused person's

house.  After  recovery,  his  daughter  was  forwarded  for  medical

examination.  Thereafter  her  statement  was  recorded  by  the

Magistrate. At present his daughter is residing with them. His daughter

informed him that while she was returning from her tuition classes, she

was kidnapped by the accused. Ext.2 is the ejahar and Ext.2(1) is his

signature.

10) At this juncture it is apt to mention that the victim did not

mention under Section 161 CrPC that the accused met her while she

was returning from her tuition classes at 5.30 PM and informed her

that  her  mother  met  with  an accident  and  he  offered a  lift  on his

bicycle  and  then  he  took  her  to  Harmuti  Railway  Station  and

threatened to commit suicide if  she did not accompany him and so

they boarded the train to Guwahati. The statement of the victim under

Section 164 CrPC clearly depicts that she had a love relationship with

the accused and she eloped with him on her own volition. The victim's

father believed his daughter's statement but this Court finds it difficult

to  rely  on  the  evidence  of  a  witness  who  has  given  different

statements  at  different  intervals.  Her  testimony in  the Court  is  not

similar to her statement under Section 164 CrPC. She has admitted of 
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being coerced into giving false statement. The circumstances depicted

by  her  evidence  appears  to  be  too  far  fetched and  sketchy.  Her

evidence that she went with the accused person and stayed with him

for  8 months under  coercion appears to be false and  frivolous and

unreliable. Her mother herself  did not implicate that the accused is

complicit.  The  victim's  mother  did  not  implicate  that  the  accused

kidnapped her daughter. The accused thus gets a benefit of doubt.

11) Another witness Sri Bablu Barman testified as PW-4 that his

younger sister disappeared in the month of July 2016. They frantically

searched for  her  and  they  learnt  that  she  was  taken  away  by  the

accused. Subsequently, his sister was recovered and his mother took

custody of his younger sister 'X',  but she again went away with the

accused person.

12) The evidence  of  PW-4 clearly  depicts  that  his  sister  went

away  with  the  accused,  not  once  but  twice.  The  PW-5  Sri  Jayanta

Barman testified that the victim was recovered after she went missing.

The evidence of Smt Basanti Gogoi as  PW-7 depicts that she had no

knowledge about the incident. Similarly, the evidence of Sri Lakhiram

Saikia as PW-8 depicts that the victim was kidnapped by a boy from

Pachim Laluk.

13) Recapitulating  the  entire  evidence,  it  is  held  that  the

prosecution failed to prove beyond reasonable doubt that the accused

kidnapped the victim and induced her to go with him, to seduce her to

illicit  intercourse.  The  victim's  brother  has  clearly  stated  that  the  
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victim went away with the accused, not once but twice. The Medical

Officer's evidence is not noteworthy. The I/O Sri Kamaleswar Deka is an

official witness. He testified as PW-9, he conducted the investigation.

His cross-examination has caused a dent in the evidence of 'X' and 'Y'.

He testified in his cross-examination that 'X' (PW-1), did not mention

under Section 161 CrPC that while she was returning from tuition at

5.30 PM, the accused who met her told her that her mother met with

an accident, and he offered her a lift on his bicycle and took her to

Harmotty Railway Station. Dr Maichena Bailung testified as PW-6 that

the victim's age was above 15 years but below 17 years. Two years on

the higher side of 16 years is considered as the age of the victim 'X'

(PW-1) in this case and it is held that PW-1 was not a minor at the time

of the incident.

14) In view of my foregoing discussions, it is thereby held that

the prosecution failed to prove that the accused kidnapped the victim

or committed sexual assault  on her.  The accused Sri  Ashim Bora  is

thereby acquitted from the charges u/s 366(A) IPC read with Section 4

of the POCSO Act and is set at liberty forthwith.

Judgment and order is signed, sealed and delivered in the open Court

on the 23rd day of February, 2021.

          ( S.P. Khaund )             
    Special Judge,             

       Lakhimpur, North Lakhimpur.

Certified that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

           ( S.P. Khaund )
            Special Judge,
Lakhimpur, North Lakhimpur.
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A P P E N D I X 

Special (POCSO Act) Case No.6/2016.

LIST OF WITNESSES FOR PROSECUTION :

1.   PW-1 –   'X'.
2.   PW-2 –   'Z'.
3.   PW-3 –   'Y'.
4.   PW-4 –   Sri Bablu Barman.
5.   PW-5 –   Sri Jayanta Barman.
6.   PW-6 -    Dr Maichona Bailung, M/O of the case.
7.   PW-7 -    Smt Basanti Gogoi.
8.   PW-8 -    Sri Lakhiram Saikia.
9.   PW-9 -    Sri Kamaleswar Deka, I/O of the case.

LIST OF COURT WITNESS :
Nil

LIST OF EXHIBITS FOR PROSECUTION :

1. Ext.1 – Statement of the victim.
2. Ext.2 - Ejahar.
3. Ext.3 - Medical Examination Report.
4. Ext.4 - Charge-sheet.

LIST OF MATERIAL EXHIBITS FOR PROSECUTION : 

Nil.

LIST OF WITNESSES FOR DEFENCE :

Nil.

LIST OF EXHIBITS FOR DEFENCE :

Nil. 
                  ( S.P. Khaund )             

              Special Judge,             
Lakhimpur, North Lakhimpur.

   


