
Misc. (Probate) Case No.6/2017.

10.02.2021.

Heard both sides on Petition No.1035/

2019 dtd. 15.11.2019, and Petition No.864/ 2019

dtd. 20.09.2019.

It  is  submitted  that  the  Petition

No.864/2019 dtd. 20.09.2019 is filed under Order

XXIII Rule 1(3) of the Code of Civil Procedure, 1908

( CPC for short ) with prayer for withdrawal. It is

submitted  that  the  father  of  the  Petitioners,  Lt.

Basir Uddin Ahmed executed two Wills in respect

of  his  properties  vide  Registration  No.216  dtd.

04.05.2002 in respect of 25 Bighas 3 kathas and 7

lessas of land and the next Will was registered as

per  Registration  No.515  dtd.  16.10.2002  with

respect to the land measuring 4 Bighas 4 kathas

and 4 1/2 lessas. The Petitioner’s father expired on

19.07.2006.  It  is  submitted  that  the  Petitioners

later  learnt  about  the existence of  the aforesaid

land,  and  thereafter,  filed  the  instant  Misc.

(Probate)  case  on  17.06.2016.  While  filing  this

case, the two Wills executed by the Testator was

conjointly  filed,  but  the  Wills  are  separate  and

distinct.  It  is  submitted  that  same  is  a  formal

defect and the Petitioners crave leave to withdraw

this  case  with  a  liberty  to  institute  two  fresh

petitions with respect to the subject matter.

In the instant case, although Probate

has been prayed with respect to the two Wills vide

Registration  No.216  dtd.  04.05.2002  and

Registration No.515 dtd. 16.10.2002, the entire
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property  bequeathed  by  the  testator  in  the

aforesaid two Wills has not been included in the

petition.

It  is  submitted  that  the  same  is  a

formal  defect  and the Petitioners  crave leave to

withdraw this case with a liberty to institute two

fresh  Probate  petitions  with  respect  to  two

different  Wills.  It  is  also  submitted  that  even

otherwise there are sufficient grounds to allow the

petitioner  to  institute  fresh  suit  for  the  subject

matter of Probate petition. 

On the contrary, the learned counsel

for the Respondents vehemently raised objection.

It is submitted that the petition for withdrawal of

this case is not tenable in Law and same is liable

to  be  rejected.  The  petitioners  have  failed  to

assign  any  legal  or  formal  defect  in  the  case,

which was sufficient to convince this court to grant

their prayer.

I have considered the submissions of

both the parties. 

Order  XXIII  Rule  1  (3)  of  the  CPC

envisages, “Where the Court is satisfied, - (a) that

a suit must fail by reason of some formal defect,

or (b) that there are sufficient grounds for allowing

the plaintiff to institute a fresh suit for the subject

matter of a suit or part of a claim, it may, on such

terms as it thinks fit, grant the plaintiff permission
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to  withdraw from such  suit  or  such  part  of  the

claim with liberty to institute a fresh suit in respect

of the subject matter of such suit or such part of

the claim.”

This court has the liberty to grant the

plaintiff permission to withdraw from such suit with

a liberty to institute a fresh suit “in case of any

formal  defect”  or  “in  case  of  any  sufficient

ground”.

It has been held in V. Rajendran -vs-

Annasamy  Pandian  (D)  THR.  LRS.  Karthyayani

Natchiar (2017) 172 AIC 125, wherein it has been

observed after citing K.S. Bhoopathy and ors. -vs-

Kokila and ors. (2000) 5 SCC 458, that “…………..

When an application is filed under Order XXIII Rule

1(3) CPC, the Court  must be satisfied about the

“formal  defect”  or  “sufficient  grounds”.  “Formal

defect” is a defect of form prescribed by the Rules

of procedure such as, want of notice under Section

80 CPC, improper valuation of the suit, insufficient

court fee, confusion regarding identification of the

suit  property,  misjoinder  of  parties,  failure  to

disclose  a  cause  of  action  etc.  “Formal  defect”

must be given a liberal meaning which connotes

various kinds of defects not affecting the merits of

the plea raised by either of the parties.” 

In the instant case, it is apparent that

the  Petitioners  filed  this  suit  under  a  confusion

regarding identification of the suit property. A
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pragmatic  view  is  taken  to  avoid  multiplicity  of

litigations, which may also lead to prejudice. It is

apparent  that  the  suit  property  could  not  be

properly  identified  and  has  been  conjointly

described. So, the Petition under Order XXIII Rule

1(3) CPC is allowed with costs.

This  case  is  disposed  of,  on

withdrawal by the Petitioners.

                                                                                                       District Judge,
                                                                                                      Lakhimpur, N.L.


