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CAUSE TITLE

SPECIAL (POCSO) CASE NO.19/2015.

Informant : ‘Y’.

Accused : Md. Islam Ali.

S/o Rukman Ali.

R.O. Boginadi.

P.S. Boginadi.

Dist. Lakhimpur.

ADVOCATES :

For the State:  Mr. Madhab Gogoi, Special Public Prosecutor.

For the Defence: Mr. Khursed Alom, Advocate.



2        SPECIAL (POCSO) CASE NO.19/2015.

IN THE COURT OF SPECIAL JUDGE : LAKHIMPUR :
AT NORTH LAKHIMPUR.

P R E S E N T - S.P. Khaund, (MA Economics, LLB),
Special Judge,
Lakhimpur, North Lakhimpur.

SPECIAL (POCSO) CASE NO.19/2015.

State of Assam.

-versus-

Md. Islam Ali.

Charge : Under Section 8 of the POCSO Act.

Dates of evidence.      : 30.11.2015, 15.03.2016, 15.06.2016,  

                                             07.09.2016, 12.06.2017 and 24.01.2018.

Date of argument.      : 15.12.2020. 

Date of Judgment.     :  08.02.2021.

Date of sentence.     :  09.02.2021. 

J U D G M E N T

1) The prosecution case in a nutshell is that on 07.09.2015 at about

12.45 pm, while the 13 year old victim was alone at home, Islam Ali

( hereinafter the accused ) committed rape on the victim. 

2) An ejahar regarding this incident was lodged by the victim’s aunt

( ‘Pehi’ ) ‘Y’, which was registered as Boginadi P.S. Case No.89/ 2015

under Section 4 of the Protection of Children from Sexual Offences Act,

2012 (POCSO Act for short).

3)  The  Investigating  Officer  (  I.O.  in  short  )  embarked  upon  the

investigation. He went to the place of occurrence and prepared the
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sketch  map.  He  recorded  the  statements  of  the  witnesses.  He

forwarded the victim to the Magistrate, who recorded her statement

u/s 164 of the Code of Criminal Procedure (CrPC for short). She was

also  forwarded  for  medical  examination.  On  finding  prima  facie

materials, the I.O. submitted charge-sheet against the accused under

Section 4 of the POCSO Act. 

4) On appearance of the accused, necessary copies were furnished and

after hearing both the sides, a formal charge under Section 8 of the

POCSO Act was framed, read over and explained to the accused, to

which he pleaded not guilty and claimed to be tried.

5) To substantiate its stance, the prosecution adduced the evidence of

8 (Eight) witnesses, including the Medical Officer ( M.O. in short ) and

the I.O. and exhibited various documents. The defence cross-examined

some of the witnesses.

Submissions :

6) The learned Special Public Prosecutor, Mr. Madhab Gogoi laid stress

in his argument that this case is an open and shut case. The accused

deserves  exemplary  punishment.  The  learned  defence  counsel

submitted  through  his  argument  that  the  evidence  of  the  Medical

Officer is vague. The M.O. did not record the history of the victim. The

prosecution also failed to adduce the evidence of Sri Sontu Das, who

allegedly saved the victim from the clutches of the accused person.

The  remaining  part  of  the  argument  will  be  discussed  at  the

appropriate stage.  

Points for determination :

7)  On  the  backdrop  of  the  rival  contentions  urged  at  the  bar,  the

following points are apposite for proper adjudication of this case :

i)  Whether on 07.09.2015 at about 12.30 pm, the accused committed

sexual assault on the victim X, who was 13 years old at the time of the

incident ?
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Decision thereon and the reasons for the decision :

  

8) To decide this case in its proper perspective, it is necessary to delve

into the evidence. 

9) The informant, ‘Y’ testified as PW.1 that the accused is known to her,

but she did not know his name. The victim X is her niece. The incident

occurred about 1 1/2 months back ( from 30.11.2015 ) at about 10 / 11

am inside the victim's house. At that time, she (PW.1) was cooking and

she heard a commotion emanating from the victim's house.  At that

time, the victim was working as her grandmother was not well.  The

accused  went  to  Tulan  Das’  house  and  asked  her  for  betel  nut

( ‘Tamol’ ).  Then, the victim told the accused to help himself to the

betel nut, and then the accused grabbed the victim from behind and

committed rape on her inside the kitchen. She, immediately, rushed to

Tulan’s house as soon as she heard the shrieks of the victim and she

found the accused bound and kept in the verandah of Tulan’s house.

Later,  the  police  came  and  rescued  the  accused.  When  the  victim

raised alarm, the nearby shopkeepers heard her screams and rushed

towards the house and found the accused kept  tied in the verandah of

Tulan’s  house.  The  victim  is  an  orphan.  The  police  recorded  her

statement.  She  lodged  the  ejahar,  Ext.1,  wherein  Ext.1(1)  is  her

signature. 

10)  This  evidence  of  PW.1  is  supported  and  corroborated  by  the

evidence of the victim X, who testified as PW.2. She testified that the

informant is her aunt ( ‘Pehi’). She is an orphan and she used to stay

with  her  grandparents  as  they  were  ailing  and  at  the  time  of  the

incident,  she was in her grandparents’ house. The incident occurred

about  1  1/2  months  back  (  from 30.11.2015  ).  At  the  time  of  the

incident, she was with her grandparents, who were sleeping inside the

house. At about 12.30 pm, the accused came to their house and asked

her about her aunt ( Y ), and then, he asked her for betel nut. Then, she

told  him to  help  himself  with  the betel  nut,  and then,  the accused

entered into their kitchen and grabbed her and pinned her to the

Contd...



5        SPECIAL (POCSO) CASE NO.19/2015.

ground.  The  accused  touched  her  private  parts,  and  attempted  to

commit  rape  on  her  and  left  her.  She  raised  alarm.  Then,  their

neighbour,  Sontu  Das,  who  is  a  shopkeeper  came  and  he  was

accompanied by others. They caught the accused and tied him to a

post in the verandah. The police recorded her statement. She informed

her aunt, ‘Y’ about the incident and her aunt lodged the ejahar. The

accused removed her  panties.  At  the time of  the incident,  she was

wearing skirt and top. She was examined by a doctor. Her statement

was recorded by the Magistrate. She proved her statement as Ext.2,

wherein Ext.2(1), 2(2) and 2(3) are her signatures. 

11) The learned defence counsel laid stress in his argument that this

witness  has  not  mentioned  u/s  161  /  164  CrPC  that  the  accused

removed her panties. The I.O. Utpal Changmai testified as PW.7 and

admitted in his cross-examination that PW.2, ‘X’ has not stated before

him that the accused removed her panties. However, it is not true that

the victim failed to mention in her statement u/s 164 CrPC that the

accused  removed  her  panties.  The  Magistrate,  Smt  Juri  Dutta,  who

recorded the statement of the victim u/s 164 CrPC, stated as PW.8 in

her cross-examination that the victim girl  stated before her that the

accused raised her skirt and then, he inserted his hand through her

panties. Subtle nuances can be overlooked. The I.O. could not figure

out the shrewed and crafty cross-examination of the astute lawyer and

he admitted that the victim did not state u/s 161 CrPC that the accused

removed her panties.  At the same time, it  is clear that the learned

defence counsel did not ask the I.O. whether the accused touched the

victim's  private  parts.  Thus,  it  can be  safely  held  that  the  accused

indeed touched the victim's  private  parts.  The cross-examination of

PW.8 clearly depicts that the accused inserted his hand through the

victim’s panties. The victim is a young girl of 13 years and she could

not properly describe to the I.O. how the accused touched her private

parts.  Moreover,  she  must  have  been embarrassed  and  hesitant  to

describe each and every act to the I.O. immediately after the incident.

Through the cross-examination of PW.1, PW.2, PW.7 and PW.8, the
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defence failed to rebut that the accused touched the victim's private

parts. 

12)  It  must  be borne in mind that  the victim was staying with  her

grandparents, who were taking a nap in the afternoon. The argument

of the learned defence counsel that it is not possible for the accused to

molest  a  child  in  the  house,  in  which  her  grandparents  were  also

present,  does  not  hold  water.  The  evidence  of  PW.1  and  PW.2  is

supported and corroborated by the evidence of  Sri  Hemanta Saikia,

who  deposed  as  PW.3  that  the  incident  occurred  on  07.09.2015  at

about 12 noon in Tulan’s house. The victim is Tulan’s grand-daughter.

They heard a commotion emanating from Tulan’s house and he went

there along with Mili  (PW.4) and Bubul  Chutia.  The members of  the

Mahila Samittee also arrived at the place of occurrence and when they

reached the victim's house, they saw the accused  committing rape on

the victim on the floor. Then, they apprehended the accused and tied

him up and thereafter, they informed the police. The police arrived and

took the accused to the Thana. The victim's grandfather, Tulan Das was

suffering from paralysis and he was in another room lying on the bed.

13)  No  contradictions  u/s  145  of  the  Indian  Evidence  Act,  1872

( Evidence Act for short ) were elicited through the cross-examination

of PW.3 and the cross-examination of the I.O. (PW.7). The evidence of

PW.3 stood firm that he is the eye witness. He saw the accused and

they caught the accused red handed in his act. His evidence depicts

that the accused was assaulting the victim, who was tackled to the

ground.

14) In sync with the evidence of PW.3, Sri Ganesh Mili testified as PW.4

that the incident occurred on 07.09.2015 at about 12 noon in Tulan

Das’  house,  which  is  towards  backside  of  his  shop.  At  the  time  of

occurrence,  he was in the garage and when he heard a commotion

emanating from Tulan’s house, he rushed to Tulan’s house and found

the accused, who was being dragged out from the house by a person,
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whose  name is  Saikia  (PW.3).  The  accused was  caught  red  handed

while  molesting  the  victim inside  Tulan’s  house.  The  person  named

Saikia (PW.3) told him that he caught the accused red handed while

molesting the victim. The people assembled in the place of occurrence

assaulted the accused and slapped him, and thereafter, the accused

was handed over to the police. 

15) No contradictions could be elicited through the cross-examination

of PW.4. It can be safely held that the evidence of PW.3 and PW.4 is

homogeneous and is supported and corroborated by the evidence of

PW.1 and PW.2. It is true that the person referred to as Sontu Das was

not cited as a witness, but at the same time, it is also true that the

other people, who accompanied Sontu Das testified that the accused

was caught red handed  in the act by PW.3. The failure to examine

Sontu Das does not cause a dent in the evidence. Other witnesses also

heard the commotion emanating from the victim's house.

16)  Sri  Phatik  Sonowal  testified  as  PW.6  that  the  accused  and  the

victim are known to him, while the informant, ‘Y’ is not known to him.

He did not witness the incident. He came to know from others that the

accused committed rape on the victim. He heard the victim’s shrieks

and when she raised alarm on 07.09.2015 at about 12 noon, at that

time, he was in his shop and then, he came to know from others that

the accused committed rape on the victim. Thus, it is clear that all the

witnesses heard the victim’s shrieks. When the victim raised alarm, the

people from neighbouring shops came to her rescue. 

17) The learned defence counsel laid stress in his argument that it is

not  possible  for  a  person  to  commit  rape  on  a  victim  in  a  thickly

populated area and in a house, where her grandparents were present.

This  argument  of  the  learned  defence  counsel  holds  no  water.  The

evidence  depicts  that  the  victim's  grandfather  was  suffering  from

paralysis and both her grandparents were taking an afternoon nap. In a

winter afternoon, during a siesta, old and ailing persons may sink into a

deep slumber.
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The  accused  grabbed  this  opportunity  and  he  made  an  attempt  to

molest  the victim,  but  fortunately  his  attempt  was  curtailed by the

neighbours. Why will  a girl  scream and raise alarm in the afternoon

without any reason ? Why will the neighbours hear the victim's shrieks

at the same time if there was no such incident ?

18) I decipher no reason why will the minor victim accuse an adult of

29 years without any valid reasons. An affair between the victim and

the accused cannot be gauged because of the age gap between the

accused and the victim. Moreover, it has to be borne in mind that the

victim raised alarm which alerted the neighbours.

19) The learned defence counsel also laid stress in his argument that

the  medical  officer  did  not  record  the  history  of  the  assault.  It  is

submitted that the M.O.’s evidence depicts that a scratch mark was

detected on the victim's right upper arm, which is not an injury as a

result  of  the incident.  In  my opinion,  the explanation  regarding  the

injury  given  by the learned defence counsel  can  be  safely  brushed

aside. The victim sustained scratch marks on her arm on the same day

when she  alleged  that  the  accused  assaulted  her.  He  grabbed  and

pinned her to the ground and he touched her private parts, and as she

screamed and fought back, she sustained the defence wound.

20) Dr. Queen Baruah testified as PW.5 that on 07.09.2015, she was at

North Lakhimpur Civil Hospital and she examined ‘X’ in connection with

this case. The doctor has given a brief history that “On 07.09.2015 at

about 12 noon,  a  boy molested her  and inserted his penis  into her

vagina and ejection occurred”. On examination of the victim, she found

the following :

“1. Identification Mark :  A black spot on the left side of nostril. 

2. Height and Weight :   5’4” ; 45 kg.

3. General Configuration :   Young girl.

4. Teeth :   28 nos.

5. Breast :   Well developed.

Contd...



9        SPECIAL (POCSO) CASE NO.19/2015.

6. (a) Axillary hair :   Present.

    (b) Pubic Hair :   Present.

7. Private Parts

    (a) Vulva :   Healthy.

    (b) Vagina :   Admits one finger. 

    (c) Hymen :   Absent.

    (d) Uterus :   N.A.D.

8. Laboratory Examination for spermatozoa detection : No spermatozoa

seen. 

9. Ossification test for age determination  :  X-Ray  right  wrist  joint

reveals  the age of  the girl  as  above 15 years but  below 17 years.

Scratch mark found on the right upper arm.”

21) According to the opinion of the doctor, the victim was below 17

years and above 15 years. It  is true that no mark of sexual assault

were detected on examination of the victim. But, at the same time, it is

also true that the victim did not allege that the accused committed

penetrative  sexual  assault  on  her.  Her  evidence  reveals  that  the

accused inserted his hand into her underwear and touched her private

parts. Due to the struggle, the victim sustained injuries on her upper

arm. There is sufficient evidence against the accused. Moreover, a case

under POCSO Act is aided by the presumption of Section 29 and 30 of

the Act.

Section  29  formulates,  “Where  a  person  is  prosecuted  for

committing or abetting or attempting to commit any offence

under sections 3,5,7 and 9 of this Act, the Special Court shall

presume,  that  such  person  has  committed  or  abetted  or

attempted to commit the offence, as the case may be unless

the contrary is proved.”

22) In this case, the accused failed to prove the contrary. The learned

defence  counsel  submitted  through  his  argument  about  the

acrimonious  relationship  between  the  accused and  the  complainant

due to land dispute. However, not a single witness was cross-examined
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regarding any land dispute between both the parties.  The accused,

however,  stated  in  his  statement  u/s  313  CrPC  that  ‘Y’  borrowed

Rs.10,000/-  and  when  he  demanded  back  the  loan,  this  case  was

slammed  against  him.  The  learned  defence  counsel  did  not  cross-

examine ‘Y’ regarding the loan of Rs.10,000/-. This appears to be an

afterthought, more so when ‘Y’ was not cross-examined regarding the

amount of Rs.10,000/- borrowed from the accused.  

According to  Section 30,  in  any prosecution for  any offence

under this Act which requires a culpable mental state on the

part  of  the  accused,  the  Special  Court  shall  presume  the

existence of such mental state but it shall be a defence for the

accused to prove the fact that he had no such mental  state

with  respect  to  the  act  charged  as  an  offence  in  that

prosecution.

23) In the instant case,  the accused failed to prove that he had no

culpable mental  state to commit the offence. He failed to rebut the

evidence. Thereby, it is held that the accused committed an offence

which is described in Section 7 of the POCSO Act.

24) The I.O. is a formal witness and he has testified as PW.10 that on

07.09.2015, he was on duty at Boginadi P.S. as the Officer-in-charge

and on that day, Popi Baruah informed him over phone that the public

had  confined a boy and a girl near Gramin Vikash Bank, and then he

sent ASI Baruah to the place. Later,  the accused and the victim ‘X’

were brought to  the Police  Station by the ASI.  Then,  ‘Y’  lodged the

ejahar,  Ext.1,  wherein  Ext.1(1)  is  his  signature.  The  ejahar  was

registered as Boginadi PS Case No.89/2015 u/s 4 of the POCSO Act. He

examined the complainant and the victim and forwarded the victim for

medical examination. The victim's statement was also recorded u/s 164

CrPC. The accused was arrested and forwarded to the court. He visited

the place of occurrence and recorded the statements of the witnesses.

Ext.5 is the sketch map. On finding prima facie case, he submitted the

charge-sheet, Ext.6, wherein Ext.6(1) and 6(2) are his signatures. 
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25) It has already been held in my foregoing discussions that there is

impeccable evidence against the accused. The accused is taken into

custody. It is held that the prosecution could prove the charges levelled

against the accused person. It is held that there is clinching evidence

that the accused was caught red handed while he was assaulting the

victim ‘X’ by pinning her to the ground and touching her private parts.

26) Judgment is delivered in the open court.

27)  The  accused  is  remanded  to  jail.  He  is  to  be  produced  on

09.02.2021 for sentence hearing.

                         ( S.P. Khaund )
                         Special   Judge,

                                   Lakhimpur, North Lakhimpur.
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          SENTENCE HEARING AND ORDER ON SENTENCE

Dtd. 09.02.2021.

28) I have heard both sides on the point of sentence. The accused has

ardently  pleaded  to  be  dealt  with  leniently.  He  insisted  that  he  is

innocent. It is submitted by the prosecution that the accused had no

antecedent of previous conviction.

29) I have considered the facts and circumstances of this case. The

accused is 29 years of age. He has to maintain his family.

30) Considering the facts and circumstances of this case and the age

and antecedent of the accused, suffice it to mention that a period of

imprisonment for 3 (three) years will meet the ends of justice, and also

serve as a deterrent.

SENTENCE

31) The accused, Md. Islam Ali is convicted u/s 8 of the POCSO Act, and

he is sentenced to undergo Rigorous Imprisonment ( R.I ) for 3 (three)

years and to pay a fine of Rs.1,000/- ( Rupees One Thousand ) only,

and in default of payment of fine, to undergo R.I. for 1 (one) month. 

32) The period of detention of the accused during investigation and

trial is set off with the custodial sentence.

33) Case record reveals that the accused was in custody for 73 days

during investigation and trial.

34) The fine realised from the accused will be paid into the cost fund of

the District Legal Services Authority, Lakhimpur, North Lakhimpur.

35) This case is recommended for compensation to the victim under

the  ‘Nirbhaya  Fund’  or  under  the  Assam  Victim’s  Compensation

Scheme.
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36)  Send  a  copy  of  this  Judgment  to  the  Secretary,  District  Legal

Services  Authority,  Lakhimpur,  North  Lakhimpur,  for  assessment  of

compensation.

37) Furnish a free copy of the Judgment to the accused.

Judgment is signed, sealed and delivered in the open Court on the 9 th

day of 9th day of February, 2021. 

                                 ( S.P. Khaund )
                                  Special Judge,
                       Lakhimpur, North Lakhimpur.

Certified that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

( S.P. Khaund )
Special Judge,
Lakhimpur, North Lakhimpur.
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A P P E N D I X 

Special (POCSO) Case No.19/ 2015.

LIST OF WITNESSES FOR PROSECUTION :

1.   PW.1 –   Informant ‘Y’.
2.   PW.2 –   Victim, ‘X’.
3.   PW.3 –   Sri Hemanta Saikia.
4.   PW.4 –   Sri Ganesh Mili.
5.   PW.5 –   Dr. Queen Baruah, M.O. of the case.
6.   PW.6 -    Sri Phatik Sonowal.
7.   PW,7 -   SI Utpal Changmai, I.O. of the case.

LIST OF EXHIBITS FOR PROSECUTION :

1. Ext.1 – Ejahar
2. Ext.2 – Statement of the victim, ‘X’.
3. Ext.3 – Medical Report.
4. Ext.4 – X-Ray Report.

LIST OF MATERIAL EXHIBITS FOR PROSECUTION : 

Nil.

LIST OF WITNESSES FOR DEFENCE :

Nil.

LIST OF EXHIBITS FOR DEFENCE :

Nil.
                                     ( S.P. Khaund )
                                      Special  Judge,

                                     Lakhimpur, North Lakhimpur.
 

Transcribed and typed by :
Sri Satyabrata Kshattry, Stenographer.


