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CAUSE TITLE

Special (POCSO) Case No.13/2016. 

Informant : Victim ‘X’.

Accused : Sri Satya Dutta.

ADVOCATES :

For the State :  Mr. Madhab Gogoi, Spl. Public Prosecutor.

For the Defence :  Mr. Pankaj Saikia, Advocate.
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IN THE COURT OF SPECIAL JUDGE : LAKHIMPUR :
AT NORTH LAKHIMPUR.

P R E S E N T - S.P. Khaund, (MA Economics, LLB),
Special Judge,
Lakhimpur, North Lakhimpur.

Special (POCSO) Case No.13/2016.

GR Case No.150/ 2016.

State of Assam.

-versus-

              Sri Satya Dutta.

Charges : Under Section 376 IPC RW Sec.4 of the POCSO Act.

Dates  of  evidence.     :   09.11.2016,  19.12.2016,  11.01.2017,

06.02.2017, 17.07.2017 and 11.02.2020.

Date of argument.     :  19.01.2021.

Date of Judgment.     :  03.03.2021.

J U D G M E N T

1) The prosecution case,  in  nutshell,  is  that on 27.05.2016 at

about 7 pm, the victim was proceeding towards Ghilamara bazar

to  her  uncle’s  house.  Then,  Sri  Satya  Dutta  (  hereinafter  the

accused  person  )  suddenly  restrained  and  way  laid  her,  and

gagged  her  and  forcefully  took  her  towards  Dighali  Gaon.  He

forcefully took her inside a school and committed rape on her.

Thereafter,  he  took  her  towards  market  road  and  handed  his

mobile phone to her, and then, he proceeded towards a shop.
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Then, she finagled her way to her relative’s house at Raidongia

Gaon. Regarding the incident, an Ejahar was lodged by the victim

X and a Ghilamara P.S.  GD Entry No.606 dtd.  28.05.2016 was

registered and a Ghilamara P.S. Case No.61/ 2016 was registered

u/s  376 of  the  Indian  Penal  Code,  1860 (  IPC  for  short  )  RW

Section 4 of the Protection of Children from Sexual Offences Act,

2012  (  POCSO Act  for  short  ),  and  SI  Jogeswar  Hazarika  was

entrusted with the investigation.

2)  The Investigating Officer  (I.O.  in  short)  embarked upon the

investigation. He recorded the statements of the witnesses and

forwarded the victim for medical examination. He also forwarded

the victim to the Magistrate, who recorded her statement u/s 164

of the Code of Criminal Procedure ( CrPC for short ). On finding a

prima  facie  case,  the  I.O.  submitted  charge-sheet  against  the

accused u/s 376 IPC RW Section 4 of the POCSO Act. 

3)  On  appearance  of  the  accused,  copies  were  furnished  and

after  hearing both the sides,  a formal  charge u/s  376 IPC RW

Section 4 POCSO Act was framed, read over and explained to the

accused  person.  The  accused  abjured  his  guilt  and  claimed

innocence.

4)  To  substantiate  its  stance,  the  prosecution  adduced  the

evidence of 13 (thirteen) witnesses including the Medical Officer (

M.O. in short )  and the I.O.,  and exhibited various documents.

The defence cross-examined some of the witnesses in extenso

and  declined  to  cross-examine  several  witnesses.  On  the

incriminating circumstances arising against him, the plea of the

accused u/s 313 (1)(b) CrPC was of total denial.
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SUBMISSIONS :

5) The learned P.P., Mr. J. Saikia laid stress in his argument that

this is an open and shut case. There is cogent and homogeneous

evidence  against  the  accused,  who  deserves  exemplary

punishment. On the contrary, the learned defence counsel, Mr.

Pankaj Saikia laid stress in his argument that according to the

medico legal report, age of the victim was above 15 years, but

her  evidence  and  statement  belies  her  age.  The  victim's

evidence does not inspire confidence as her evidence appears to

be sketchy. The name of the school, which is the alleged place of

occurrence,  is  not  mentioned.  The  evidence  depicts  that  the

police did not examine the place of occurrence. The remaining

part of the argument will be discussed at the appropriate stage

to avoid prolixity. 

POINTS FOR DETERMINATION :

i) Whether on 27.05.2016 at about 7 pm, the accused committed

rape on the victim X ?

ii)  Whether  the  accused  committed  aggravated  penetrative

sexual assault on her?

DECISION  THEREON  AND  THE  REASONS  FOR  THE

DECISION :

6) The victim ‘X’ testified as PW.1 that the accused used to drive

a ‘Magic’ vehicle. At the time of the incident, she was proceeding

to her uncle’s house located at a distance of about 4 kms away

from her house. She was inside the Magic vehicle, and suddenly
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the vehicle broke down and she got down and started to proceed

on foot. At about 6 / 7 pm, she met the accused, who was riding

a bicycle. The witness pointed out the accused, who was present

in the dock. The accused then, asked her “  O’ deha, where are

you going ? ” . Then, the accused caught her hand and gagged

her by her mouth and took her to a nearby school and committed

improper  act  on  her.  He  removed  her  garments  i.e.,  her

‘Churridar’, and then he removed his dress and climbed atop her

and committed rape on her.  He continued his  act for  about  a

minute. He took her to the road side and he assured her that he

would marry her and then, he suggested her to take tablets if she

conceived as a result of the intercourse. The accused then, gave

his  mobile  phone  to  her  and  left  her.  Then,  she  went  to  her

mother-in-law’s house. She was terrified that the accused might

kill her. She informed her mother-in-law about the incident. The

VDP was also informed. She lodged the ejahar,  Ext.1,  wherein

Ext.1(1) is her signature. The ejahar was written according to her

narrative.  As  the  incident  occurred on  the  previous  night,  the

ejahar (FIR) was lodged in the next morning. She was examined

by the doctor and the Magistrate recorded her statement, Ext.2,

wherein Ext.2(1) and 2(2) are her signatures. The VDP members

retained her mobile phone. Ext.3 is the Seizure List and Ext.3(1)

is her signature. The incident occurred about 3 / 4 months back

( from 09.11.2016 ). 

7) Now, the victim has given her age as 13 years, whereas the

evidence of the M.O. Dr. Moromi Kalita, who testified as PW.11

depicts that the victim was above 15 years, but below 17 years.

The  victim  has  admitted  in  her  cross-examination,  about  her

omission to state before the police that the accused removed her

wearing apparels i.e., her ‘churridar’, and then he removed his
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garments  and then climbed atop her body, and this has been

affirmed by the I.O. Jogeswar Hazarika, who testified as PW.13

that the victim did not mention u/s 161 CrPC that the accused

removed her ‘churridar’, and then he removed his garments and

climbed  atop  her.  However,  PW.1  and  PW.13  were  not  cross-

examined regarding any omission  by the victim to mention u/s

161 CrPC that the accused committed rape on her. 

8) I have perused the statement of the victim u/s 164 CrPC. Her

statement  is  contradictory  to  the  F.I.R.  regarding  the  victim

taking shelter in Deben Baruah’s house after stealthily escaping

from the place of occurrence. The victim also did not testify that

after  the  incident,  she  went  to  Deben  Baruah’s  house.  She

testified that she went to her mother-in-law’s house and it is left

for this court to figure out if her mother-in-law’s house happens

to be Deben Baruah’s house. This court cannot figure out why

the accused gave his mobile phone to the victim after the alleged

incident. The place of occurrence could not be ascertained. The

name of the school was also not divulged by the victim. 

9) At this juncture, it is apt to mention that the victim's evidence

does not inspire confidence. The victim's father, ‘Y’ testified as

PW.2 that the accused is known to him, but he came across him

in the Police Station after the incident. His daughter is the victim

and she was around 14 years of age. The incident occurred about

4 / 5 months back. At the time of the incident, she was returning

home.  She  was  proceeding  to  her  maternal  uncle’s  house  at

Borjan  Chapori  when  the  vehicle  in  which  she  was  travelling

broke down. Then, she got down from the vehicle and proceeded

on foot. On the next day, her uncle ( maternal aunt’s husband )

called him over phone and informed him about the incident and
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told him that the victim was in his  house. He went there and

found  his  daughter.  The  VDP  members  asked  him to  lodge  a

case.  Then,  his  daughter  was  taken  to  the  Police  Station.  A

mobile  phone  was  recovered  from  his  daughter’s  possession,

which  was  handed  over  to  the  victim.  Thereafter,  the  police

called the accused and the police arrested him. His daughter told

him that  the  accused committed rape on her  by  gagging  her

mouth. The cross-examination of the PW.1 and PW.2 depicts that

at present, the victim is married to another boy at Phukangaon.

The name of the victim's husband was not given by the victim

(PW.1)  or  PW.2.  As  the  evidence  of  the  prosecutrix  does  not

inspire confidence, the evidence of PW.2 does not ascertain that

the accused person is complicit. The victim's mother ‘Z’ testified

as PW.12 that the incident occurred about a year back. She was

at home when the incident occurred. At that time, the victim was

proceeding to her maternal uncle’s house, which is at a distance

of about 7 kms away from her house. The victim X was a student

of class-VII at that time. Suddenly, the vehicle in which the victim

was proceeding broke down near the accused person’s  house.

The accused then gagged her by her mouth and took her to a

nearby  bamboo  bush,  and  thereafter  he  took  her  to  nearby

school and committed rape on her daughter. She came to know

about the incident from the VDP Secretary, on the next morning.

He asked her about her daughter and then, he told her that they

had  recovered  her  daughter,  and  then  they  called  them and

thereafter,  they went to  Raidongia  village and the  victim was

taken to the Police Station by the VDP members.

10)  The  evidence  of  PW.1,  PW.2  and  PW.12  are  carefully

scrutinised. This case is fraught with contradictions. The victim

(PW.1) mentioned in her statement u/s 164 CrPC that she went
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and informed her parents about the incident, whereas her mother

(PW.12) testified that the VDP informed her about the  incident.

Her (PW.1’s) statement u/s 164 CrPC depicts that she stealthily

escaped when the accused left her on the road and then, she

came home and informed her mother, whereas PW.12 (mother)

testified that the victim was found by the VDP and then, VDP

informed her about the incident of rape. It is held that this case is

replete with contradictions and the evidence of PW.1, PW.2 and

PW.12 does not at all inspire confidence. The evidence of the VDP

members are contradictory to the testimonies of PW.1, PW.2 and

PW.12. 

11) Sri Indra Borah was a Nayak of the VDP at the time of the

incident. He testified as PW.8 that the accused is not known to

him. The victim is known to him. The incident occurred about 2 /

4  months  back  .  At  that  time,  he  was  a  Nayak  of  Raidongia

village VDP. He was in his house, and the victim was in Deben

Baruah’s house. He was informed by Deben Baruah that a boy

brought  the  victim  girl  and  left  her  in  his  house.  Then,  he

informed the police and then, the victim was handed over to the

police.  The victim hails  from Mer  Kathani  Gaon,  and she  was

around 16 years of age.

12) Thus, the evidence of PW.8 is found to be contradictory to the

evidence of PW.1. His evidence belies the testimony of PW.1 that

she escaped stealthily  and took  shelter  in  her  mother-in-law’s

house. 

13) Sri Biju Baruah testified as PW.9 that he came to know from

Deben Baruah that a girl was brought. As he was a Nayak of the
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VDP, they handed over the victim girl to the police. He did not

know how the victim was found in Deben Baruah’s house.

14)  Sri  Deben  Baruah  testified  as  PW.10  that  the  incident

occurred about 7 / 8 months back. At about 12 mid night, the

victim came to his house as she did not find any vehicle to go to

her house, and she wanted to stay in his house for the night.

Thereafter,  he  informed  the  matter  to  the  VDP  and  the  VDP

members  namely,  Sri  Indra  Borah  (PW.8)  and  Sri  Biju  Baruah

(PW.9) came to their house and advised him to allow the victim

to  stay  in  his  house  for  the  night,  and  on  the  next  day,  he

informed the matter to the victim's parents. They handed over

the victim girl to the police in the Thana.

15) It has already been held in my foregoing discussions that this

case is replete with contradictions. The evidence of  the victim

depicts that after the alleged incident, she went to her mother-in-

law’s house, whereas Sri Deben Baruah testified as PW.10 that

the victim was brought to his house by PW.8 and PW.9 and both

PW.8 and PW.9 requested him to allow the victim to stay in her

house. This evidence of PW.10 belies the evidence of the victim,

PW.1. It could not be fathomed if PW.10 is in any way related to

the victim's mother-in-law. Considering the contradictions in the

evidence of the witnesses, it is held that the victim’s evidence

does not  inspire confidence.

16)  The  victim’s  mother  testified  as  PW.12  that  the  incident

occurred  about  a  year  back.  While  she  was  at  home,  her

daughter  went  to  her  school.  After  attending  her  school,  the

victim went to her maternal uncle’s house, which is at a distance

of about 7 kms from their house. Sri Madan Chutia is the victim’s
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maternal uncle. While the victim was proceeding to her uncle’s

house,  the  vehicle  in  which  the  victim  was  proceeding  broke

down. Then, the accused gagged her daughter’s mouth and took

her to nearby bamboo bush and he took her to a nearby school

and  committed  rape  on  her  daughter.  The  VDP  Secretary

informed her about the incident on the next morning. He asked

her about her daughter and then, the VDP Secretary told her that

they  had  recovered  the  victim.  Then,  they  went  to  Raidongia

village and her daughter was taken to the Police Station by the

VDP members.  Her  daughter’s  statement  was  recorded in  the

court.  The victim was forwarded for  medical  examination.  Her

victim daughter was about 14 years of age at the time of the

incident and she was student of class-VII.

17) This evidence of the victim’s mother is contradictory to the

evidence of her daughter. Her daughter stated as PW.1 that after

the incident, she went to her mother-in-law’s house, and then the

VDP was informed. On the contrary, PW.8 and PW.9 testified that

they heard about the incident from Deben Baruah. It is not clear

from the evidence, whether Deben Baruah is related to the victim

and  whether  the  victim’s  mother-in-law  is  related  to  Deben

Baruah. PW.12 did not mention Deben Baruah’s name, but she

testified that she went to Raidongia village. It appears that the

VDP played an important role in recovering the victim girl. The

victim girl had to take shelter in Deben Baruah’s house. PW.12

also  failed  to  mention  the  name  of  the  school,  in  which  the

accused  allegedly  committed  rape  of  her  daughter.  PW.12’s

evidence does not inspire confidence. It appears that a false case

has been slammed against the accused. The I.O’s evidence also

does not implicate that the accused is  complicit.  The I.O.  is  a

formal witness. 
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18) SI Jogesh Hazarika testified as PW.13 that on 28.05.2016, he

was serving as SI of Police at Ghilamara P.S. On that day, the O.C

of  Ghilamara PS received an ejahar  (FIR)  from the victim and

registered Ghilamara PS Case No.61/2016 u/s 376 IPC RW Section

4 of the POCSO Act and endorsed him to investigate the case.

Exts.1 and 2 are the signatures of the O.C. of the Ghilamara PS

with  endorsement.  He  recorded  the  victim’s  statement  and

forwarded her to the Magistrate for recording her statement u/s

164 CrPC. He forwarded the victim for medical examination. On

the same day, he went to the place of occurrence, prepared the

sketch map and recorded the statements of the witnesses. He

seized one mobile handset from the victim vide Ext.3. Ext.3(2) is

his signature. On finding sufficient materials against the accused,

he submitted the charge-sheet against him. He also forwarded

the Medico legal report of the victim along with the charge-sheet.

Ext.6 is the charge-sheet and Ext.6(1) is his signature. 

19) The incident occurred on 27.05.2016 and the victim was sent

for medical examination on 29.05.2016. No mark of injury was

detected  on  examination  of  the  victim.  Signs  of  sexual

intercourse were not present. The victim was held to be above 15

years and below 17 years. Even the Medico legal report does not

support the victim’s allegation. The victim’s mother stated that

she was about 14 years of age at the time of the incident, while

the M.O. detected the victim’s age to be above 15 years. The

victim has given her  age as  17 years  when she adduced her

evidence as PW.1 in the court. The contradictions regarding the

age of the victim also casts shadow of doubt over the victim’s

evidence. The prosecution case is shrouded by cloud of mystery.

It  has  also  been  held  in  my  foregoing  discussions  that  the

prosecution failed to prove beyond a reasonable doubt that the 
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accused committed rape on the victim. As the victim was found

to be under 17 years of age, she is considered to be a major and

not a minor at the time of the incident. Two years on the higher

side of  her radiological age is taken as the age of the victim.

Thereby, the victim is not found to be a minor. The accused is not

found guilty of offence u/s 376 IPC. The contradictions apparent

in the evidence of the witnesses, casts a shadow of doubt over

the veracity of the evidence of the witness. The victim's evidence

does not inspire confidence. 

20)  In  view  of  my  foregoing  discussions,  it  is  held  that  the

prosecution  failed  to  prove beyond reasonable  doubt  that  the

accused committed penetrative sexual assault on the victim ‘X’.

21)  The  accused,  Satya  Dutta  is,  thereby,  acquitted  from the

charges u/s 376 IPC RW Sec.4 of the POCSO Act on benefit of

doubt and is set at liberty forthwith.

Judgment is signed, sealed and delivered in the open Court on

the 3rd day of March, 2021.

                   ( S.P. Khaund )
                   Special  Judge,

                  Lakhimpur, North Lakhimpur.

Certified that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

( S.P. Khaund )
Special Judge,
Lakhimpur, North Lakhimpur.

Contd...



13        Special (POCSO) Case No.13/2016.

A P P E N D I X 

Special (POCSO) Case No.13/2016. 

LIST OF WITNESSES FOR PROSECUTION :

1.   PW.1 –   Victim ‘X’.
2.   PW.2 –   ‘Y’, the father of the victim.
3.   PW.8 –   Sri Indra Borah.
4.   PW.9 –   Sri Biju Baruah.
5.   PW.10 -  Sri Deben Baruah.
6.   PW.11 -  Dr. Moromi Kalita, M.O.
7.   PW.12 -  ‘Z’, the mother of the victim.
8.   PW.13 -  Sri Jogesh Hazarika, I.O.

LIST OF COURT WITNESS :

Nil

LIST OF EXHIBITS FOR PROSECUTION :

Ext.1  - Ejahar (FIR).
Ext.2  - Statement of the victim girl.
Ext.3 – Seizure List.
Ext.4 – Medico legal report.
Ext.5 – Radiological report.
Ext.6 – Charge-sheet.

LIST OF MATERIAL EXHIBITS FOR PROSECUTION : 

Nil.

LIST OF WITNESSES FOR DEFENCE :

Nil.

LIST OF EXHIBITS FOR DEFENCE :

Nil.
                  ( S.P. Khaund )
                  Special  Judge,

                  Lakhimpur, North Lakhimpur.
Transcribed and typed by :

Sri Satyabrata Kshattry, Stenographer.


