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Misc. Case No.79/2018

10.09.2021

The aggrieved party is  present. 

Respondents are absent. 

This  case  is  fixed  today  for  final  order  on  petition

No.3490/2018 under Section 127 Cr.P.C. 

The aggrieved party vide petition No.3490/2018 dated

28.06.2018 prayed to modify the maintenance amount that

the  aggrieved  party  was  receiving  vide  order  dated

06.12.2017 in Misc Case No.50/2007. After 6(six) months of

this  order of   maintenance,  the respondent  took his wife

along with her child to his home back and stayed together

for 9(nine) years. During that period she had to face a lot of

hardship.  The  respondent  had  another  wife  in  whose

instigation he used to torture his first wife i.e. the aggrieved

party. Being unable to bear more harassment, the aggrieved

party along with her child decided to leave the house of the

respondent on 07.05.2018 and started to stay in a rented

house at K.B. road. The rent of the house was Rs.5,000/- per

month. The daughter of the aggrieved party was pursuing

vocational  education,  as such,  she was in need of  money.

The respondent was the head teacher of Srimanta Primary

School, a government school at Narayanpur. He was drawing

salary of Rs.38,853/- per month. The maintenance amount,

the aggrieved was receiving, was very less in the present

context,  as  such,  she  prayed  for  enhancement  of  the

maintenance amount to Rs.15,000/- of which Rs.10,000/- for

herself  and  Rs.5,000/-  for  her  daughter.  Moreover,  the

respondent  defaulted  in  payment  of  Rs.4,50,000/-  of  the

maintenance amount earlier ordered by the Court. She had

also prayed for the payment of the same. 

The aggrieved party Smti. Rina Dutta had submitted

2(two) numbers of witnesses in support of her case. 
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Contd....

P.W.1  i.e.  the  aggrieved  party  in  her  evidence  on

affidavit had stated that she got married to the respondent in

the year 1987 according to the Hindu religious rites. Out of

their  wedlock,  they  had  4(four)  children.  The  respondent

married second time and compelled the aggrieved party  and

one of his daughter namely, Smti. Pubali Dutta  to leave his

home.  Thereafter,  she  lodged  Misc.  Case  No.50/2007  in

which on 06.12.2007, the Court  ordered Rs.2,000/-  for  the

aggrieved person and Rs.2,000/- for her daughter. 

In  her  cross-examination,  P.W.1  stated  that  the

respondent had another daughter from his second wife. The

respondent got retired from his service. She was not aware

whether the respondent was receiving pension or not. She

denied the suggestion that she deposed falsely regarding her

stay in rented house at KB road for Rs.5,000/- per month.

However, she did not submit any receipt of house rent in the

Court. The aggrieved party stated that she did not know if

the respondent was ill  and she denied the suggestion that

her husband was unable to pay her the maintenance amount

as prayed for. 

P.W.2  Smt.  Pubali  Dutta,  daughter  of  the  aggrieved

party (P.W.1) and the respondent, deposed that out of the

four children of her parent, 2(two) of her elder sisters already

got married. She along with her brother was staying with her

mother. The respondent after his marriage with her mother,

tortured her mother both physically and mentally. In the year

2002, her father chased away her mother from his house.

Her mother took shelter at  her parent's house and lodged

Misc.  Case  No.50/2007.  In  that  case,  the  Hon'ble  Court

ordered Rs.2,000/- for her mother and Rs.2,000/- for her as

maintenance. However, after 6 months of the Court order,

her father approached  her mother and her to go to his home

and  stay  there.  But  on  07.05.2018,  the  respondent  again
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chased away her and her mother from his home and they

started to stay at a rented house at K.B. road. The rent of the

house was Rs.5,000/- and electricity bill was additional to it.

She was in need of financial assistance as she was pursuing

professional education. As such, the present Misc. Case was

filed  for  enhancement  of  maintenance  amount  from

Rs.4,000/-  to  Rs.15,000.  Rs.10,000/-  per  month  for  her

mother and other expenses and Rs.5,000/- per month for her.

In  her  cross-examination,  P.W.2  stated  that  till

07.05.2018, she along with her mother stayed in the house

of the respondent. But the respondent did not bear all the

expenses of the aggrieved party. 

D.W.1 Sri  Bhaben Dutta,  the respondent herein, had

submitted  his  written  statement  wherein  he  accepted  the

aggrieved party as his wife and P.W.2 as his daughter.  He

stated that he had paid maintenance amount of Rs.1400/- to

the aggrieved party. In Misc. Case No.50/2007 under Section

127 Cr.P.C., the maintenance was enhanced from Rs.1400/-

to Rs.2,000/- and in the same order it was ordered by the

Court that P.W.2 would not get maintenance from her father

on attaining majority.  As P.W.2 was a major at the time of

making  this  application,  she  was  not  entitled  to  get

maintenance as per that order. The respondent stated that

he was not liable to pay any arrear amount of maintenance

to the aggrieved party from 2010 to 2018 as the aggrieved

party along with her daughter was staying with him and he

had to bear all their expenses. Since he was a retired person

and having another wife with a daughter, he had to maintain

their  expenses.  Besides,  he  had given  7(seven)  Bighas  of

land  along  with  an  Assam  house  to  the  aggrieved  party.

Thus, he prayed for dismissing this petition. 

In  his  cross-examination,  D.W.1  stated  that  his

daughter Smti. Pubali Dutta (P.W.2) was staying with him and

he  was  bearing  all  her  expenses.  He  was  not  paying
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maintenance amount to his wife regularly.  He promised to

give 1 Bigha of land officially out of the total 7 Bighas of land

he had in the name of his first wife. He stated that he was

unable to give Rs.10,000/- as maintenance as prayed for by

aggrieved party. He was only able to give Rs.1,000/- and 1

Bigha of land to her.

Heard. Perused the case record. 

Considering the submission of learned counsel for both

the parties and materials on record, it has been seen that the

aggrieved  party  is  not  staying  with  the  respondent.

Rs.2,000/- is not enough for a person having no other means

of livelihood to lead a healthy life. Considering the age of the

aggrieved party, change in prices of day to  commodities and

the  fact  that  the  respondent  was  a  retired  government

servant  with  pensionary  benefits,  I  deem  it  proper  to

enhance  the  maintenance  amount  from  Rs.2,000/-  to

Rs.6,000/-  in favour of the aggrieved party to be paid per

month from the date of application of this case.

Accordingly, Misc. Case No.79/2018 is  disposed of.  
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