
   IN THE COURT OF MUNSIFF NO. 2, LAKHIMPUR, NORTH LAKHIMPUR

Present: Smt. Jilmil Begum, LLM, AJS

T. S. No. 30/2020

  

1  Md. Toyab Ali
S/o - Lt. Mamud Ali 
R/o - No.1 Borcholla 
Mouza -Nowboicha 
P.S. - North Lakhimpur
District – Lakhimpur, Assam.

..................... Plaintiff

1 Md. Tomir Ali, 
S/o - Lt. Jahur Ali , 
R/o - No.1 Borcholla 
P.S. - North Lakhimpur
District- Lakhimpur, Assam.

2 Md. Somir Ali, 
S/o - Lt. Jahur Ali,
R/o - No.1 Borcholla
P.S. - North Lakhimpur
District- Lakhimpur, Assam.

3 Md. Iman Ali
S/o - Lt. Jahur Ali,
R/o - No.1 Borcholla 
P.S. - North Lakhimpur
District - Lakhimpur, Assam

4 Md. Nur Amin 
S/o - Lt. Somor Ali
R/o - No.1 Borcholla 
P.S. - North Lakhimpur
District- Lakhimpur, Assam.

5 Md. Hasmot Ali, 
S/o- Lt. Tomir Ali 
R/o – No.1 Borcholla 
P.S. North Lakhimpur
District- Lakhimpur, Assam.



6 Md. Akkel Ali 
S/o- Lt. Tomir Ali 
R/o - No.1 Borcholla
P.S. - North Lakhimpur 
District- Lakhimpur, Assam.

7 Md. Anar Ali
S/o - Md. Tomir Ali 
R/o - No.1 Borcholla 
P.S. - North Lakhimpur 
District- Lakhimpur, Assam.

8 Md. Romjan Ali
S/o - Md. Nur Amin
R/o - No.1 Borcholla 
P.s. - North Lakhimpur 
District- Lakhimpur, Assam.

............. Defendants.

                                                      

This suit came for final hearing on   10.09.2021 in the presence of:-       

Mr. Rajib Gogoi  .............Learned Counsel for plaintiff.      

                                                                                                       
Mr. Deba Kamal Hazarika .....Learned Counsel for defendants.

 

And having stood for consideration to this day the court delivered the
following Judgment:-

JUDGMENT

1. This is a suit for declaration of right, title, interest, khas possession, and

permanent injunction restraining the defendants from entering into the

suit land. 

1 The plaintiff’s case in brief is that he is the sole owner of the suit land

measuring 10 bighas. The suit land is described in the schedule of the

plaint. The father of the defendant Nos.1, 2 and 3 namely, Lt. Jahur Ali

was the brother of the father of the plaintiff, who legally handed over

the suit land to the father of the plaintiff in presence of witnesses on

20.08.1976. Since then, the father of the plaintiff was enjoying the suit

land and paid land revenue to the government. After his death in the



year 1982, his two (2) sons were enjoying the suit land. Although the

suit  land in the beginning was of Annual  Patta land, later it  became

Periodic Patta land. The brother of the plaintiff namely, Noyeb Ali died in

the year 2004. Before his death, he legally handed over his portion of

the suit land to the plaintiff as gift on 31.07.1995 since then plantiff was

enjoying the suit land. However, on 21.11.2012 the defendants illegally

dispossessed the plaintiff out of the suit land.  Hence, the instant suit

was  filed  for  declaration  of  right,  title,  interest,  possession,  and

permanent injunction restraining the defendants from entering the suit

land. 

2. On the other hand, the case of the defendants in a nutshell is that the

suit of the plaintiff is not maintainable and liable to be dismissed as it is

barred by the law of limitation. They do not consider the plaintiff to be

the owner of the suit land. Moreover, the plaintiff sold portions of the

suit land to different persons at different time. Hence, his claim for 10

Bighas of land holds no good.

3. After hearing the submissions of learned counsels for both the sides and

going through the materials on record, the following issues are framed

for decision:

Issue no.1: Whether there is any cause of action for the suit?

Issue no.2: Whether the suit is maintainable?

Issue no.3:  Whether the plaintiff is entitled to right, title and interest

over the suit land?

Issue no.4: Whether the defendants dispossessed the plaintiff from the

suit land?

Issue no. 5: To what relief/reliefs, the plaintiff is entitled to?

4. I  have  heard  arguments  advanced  by  learned  counsels  for  both  the

sides.  During  trial,  the  plaintiff  side  had  exhibited  11  number  of



documents  and  examined  1  (one)  witness.  The  defendants  side

exhibited 6 number of documents and examined 5(five) witnesses. Let

me now discuss the issues one by one.

DISCUSSION, REASONS AND DECISION THEREOF:

Issue no.1: Whether there is any cause of action for the suit?

5. The pleadings show that both parties claimed the suit  land and both

parties  denied  the  claim  of  each  other,  which  is  required  to  be

adjudicated. Cause of  action is  nothing, but bundle of essential  facts

admitted by one party and denied by the other party. Hence, I find there

is cause of action for filing the suit and accordingly issue no.1 is decided

in favor of the plaintiff. 

Issue no.2: Whether the suit is maintainable?

6. Section 9 of the Code of Civil Procedure (hereinafter referred to as CPC)

deals with the jurisdiction of the Civil Courts in India. It says that the

Courts  shall  have jurisdiction to try all  types of  cases of  civil  nature

except the suits of which their cognizance is either expressly or impliedly

barred. Thus, when there is question of declaration of civil rights of the

parties,  Civil  Courts  have  jurisdiction.  The  instant  case  is  filed  for

declaration  of  right,  title,  interest  and  possession  over  the  suit  land

evicting  the  defendants.  In  this  regard  Civil  Courts  have  jurisdiction.

Besides, the jurisdiction of Civil Court depends upon the pleadings in the

plaint  not  in  the  written  statement  (Raizada  Topandas  vs  Gorokram

Gokulchand A.I.R. 1964 S.C. 1348). The plaintiff has stated that he was

dispossessed from the suit land in 2012 and he had filed the present suit

in the year 2016. Defendants say that they dispossessed the plaintiff in

the year 1983 itself and since then they are in continuous possession of

the  suit  land.  To  prove  their  claim  neither  party  had  adduced  any

evidence.  Hence,  in  the  absence  of  any  evidence  from  either  side

preponderance  of  probability  tilts  more  towards  the  plaintiff  and  the



Court believes that the suit is filed within the period of limitation. Thus,

it can be said that the suit is maintainable in law and facts. Accordingly,

issue No.2 is decided in favor of the plaintiff.

For the sake of convenience issues No.3 and No.4 are decided together.

Issue  no.3:  Whether  the  plaintiff  is  entitled  to  right,  title  and

interest over the suit land?

Issue no.4: Whether the defendants dispossessed the plaintiff the

from the suit land?

7.  The plaintiff in his plaint had claimed that the elder brother of his father

Late Jahur Ali had  gifted his father late Mamud Ali 10 Bighas of land of

Patta No.63 (Annual) of Dag No.151 in presence of witnesses. Defendant

no.1 and defendant no.2 acknowledged the fact of gift of 10 bighas of

land by their father to the father of the plaintiff  in their evidence on

affidavit. As such there is no doubt regarding the fact that the father of

defendants No.1, 2 and 3 gifted the land measuring 10 Bighas of Patta

No.63 (Annual) of Dag No.151 to the father of the plaintiff. After the

death of the father of the plaintiff, the said land was inherited by his two

sons that is the plaintiff and his brother Noyeb Ali. The portion of land of

the brother of the plaintiff was again gifted to the plaintiff through gift

deed  in  presence  of  witnesses.  The  plaintiff  was  in  continuous

possession  of  the  scheduled  land  until  2012  when  he  was  illegally

dispossessed by the defendants. To prove his possession over the suit

land,  the  plaintiff  had  exhibited  a  copy  of  zamabandi  and  the  land

revenue  receipts  as  Annexures  8  and  9(1)  to  9(12)  respectively.

Regarding  the  dispossession  by  the  defendants  on  21.11.2012,  the

plaintiff had stated that Miscellaneous Case No.21/2013 had been filed

before the Executive Magistrate, Lakhimpur, North Lakhimpur. To that

effect, he had not produced any document before the Court.

On  the  other  hand,  defendants  themselves  claimed  that  they  had

illegally dispossessed the plaintiff of his 8 Bighas of land in the year 1983



itself  of Patta no.63 (Annual) of Dag no.151. Since then, they are in

continuous  possession  of  the  suit  land.  However,  in  the  cross-

examination of D.W.2 namely Md. Samir Ali, he denied the fact that he

and his brothers were cultivating at the suit land instead of the plaintiff. 

In the light of the above discussed evidences, it can be said that the

plaintiff was in possession of the suit land till 2012. He was dispossessed

by the defendants in 2012. Hence, issue No.4 is decided in favor of the

plaintiff.

8. To decide the issue No.3 that is whether the plaintiff is entitled to right,

title,  interest  over  the  suit  land,  discussion  is  made  in  the following

manner.

Plaintiff had claimed his right, title, and interest over 10 Bighas of land

of Period Patta No.66 Dag No.151 out of the total 26 Bighas 2 Kathas

and 3 Lechas of land. He had given the boundary of the said land in the

schedule of the plaint. However, in his cross-examination, he admitted

that he had sold 1 Bigha 3 Kathas and 5 Lechas of land of Annual Patta

No.63 (Dag No.151) to proforma defendant No.5 by preparing Kacha

Dalil. The plaintiff did not mention about this fact in the plaint for which

it is not ascertainable whether the suit land is in exclusion of land sold

by him to proforma defendant No.5 or inclusive of it. If the land sold by

him to proforma defendant No.5 is not included in the suit land then also

the documents exhibited by the plaintiff and the defendants show that

the total land in Periodic Patta No.66 and Dag No.151 and 154 was in

the names of  several  pattadars including the defendants and plaintiff

himself from which the suit land claimed by the plaintiff is difficult to be

identified in the absence of any proof as to partition. Moreover, D.W.5 in

his cross examination stated that 5 Bighas 3 Kathas and 7 Lechas of land

of Dag No.151 was separated and converted into Periodic Patta No.10,

Dag No.393 in the names of plaintiff Toyab Ali and his brother Nayob Ali,

which was mutated in the names of one Nur Muhammad and Safiqul

Islam in the year 1999. However, no documentary proof to that effect

had been given before the court.



In view of the above discussion, the plaintiff  cannot be said to have

right, title, interest over the suit  land measuring 10 Bighas.  As such,

issue no. 3 is decided against the plaintiff.

Issue no. 5: To what relief/reliefs, the plaintiff is entitled to?

    9.  In view of the discussions made in the earlier issues, it is found that the

plaintiff is not entitled to any relief/reliefs as prayed for. Hence, issue no.

5 is accordingly decided against the plaintiff.

Accordingly  due  to  the  decisions  arrived  at  in  respect  of  the  issues

framed, it is held that plaintiff has failed to establish his case, as such

the suit stands dismissed on contest with cost.

ORDER

  10.  In the result, the suit of the plaintiff is dismissed on contest with cost. 

The plaintiff is not entitled to any relief and decree as prayed for.

Let a decree be drawn accordingly.

      Given under my hand and seal on this 05 th day of October 2021 at     

Lakhimpur, North Lakhimpur.

                         

  Smti. Jilmil Begum
                                                                      Munsiff No.2,  

                     North Lakhimpur, Lakhimpur



A P P E N D I X

WITNESS OF PLAINTIFF SIDE:

1. P.W-1: Md. Toyab Ali
     
EXHIBITS OF PLAINTIFF SIDE:

1.  Exhibit 1: Gift deed

2.  Exhibit 2: Report of R.T.I. by the Circle Officer of Nowboicha Revenue Circle.

3.  Exhibit 3:  Jamabandi of Periodic Patta No.61

4. Exhibit 4: Postal receipt.

5. Exhibit 5: Reply of Circle Officer of Nowboicha Revenue Circle

6. Exhibit 6: Jamabandi of Periodic Patta No.66

7. Exhibit 7 (I) to 7 (XII): Revenue receipts.

8. Exhibit 8: Certified copy of F.I.R. of G.R. No.975/83.

9. Exhibit 9: Certified copy of order dated 21.04.1984 of G.R. No.975/83

10. Exhibit 10: Certified copy of order in Sessions Appeal No.24(2)/84

11. Exhibit 11: Certified copy of order in Misc. Case No.305/83

      

   WITNESS OF DEFENDANTS:  

1.  D.W-1: Tamir Ali 

2.  D.W-2: Samir Ali

3.  D.W-3: Nurul Amin

4.  D.W.-4: Ajgar Ali

5.  DW-5: Lat Mandal



 EXHIBITS OF DEFENSE SIDE: 

1. Exhibit A: Certified copy of Jamabandi of Period Patta No.66 Borchola Gaon 

Map under Mouza Nowboicha.

2.  Exhibit B(1) to B(6): Revenue receipts of Annual Patta No. 61 

3.  Exhibit C(1) to C(6): Revenue receipts of Period Patta No. 66

4.  Exhibit D(1) to D(3): A letter from Circle Officer of Naoboicha Circle, Report

      of Lat Mandal and  Jamabandi.

5.  Exhibit E(1): Entry of patta no. 66

6.  Exhibit F(1): Entry of Dag no. 151

                                                                     
 
                                                                                           

                                     (Smt. Jilmil Begum)
                                                               Munsiff No.2,
                                                    North Lakhimpur, Lakhimpur


