
    IN THE COURT OF SUB-DIVISIONL JUDICIAL MAGISTRATE

(SADAR), NORTH LAKHIMPUR, LAKHIMPUR

MISC. CASE 54/2018

(U/S 125 OF THE CODE OF CRIMINAL PROCEDURE)

PETITIONER/ FIRST PARTY :  SMTI BIJUMONI GOGOI

                    -Vs-

RESPONDENT/SECOND PARTY: SRI PANCHAN BARUAH 

DISTRICT : LAKHIMPUR

PRESENT : Shri I.A. Fanaji, AJS

    Sub-Divisional Judicial Magistrate (S),

   North Lakhimpur, Lakhimpur

   ADVOCATE FOR THE PETITIONER :  Mr. Shanti Ranjan Dey 
    Ld. engaged Counsel    

ADVOCATE FOR THE RESPONDENT :  Sri Pranjal Kakoti, 
     Ld. Engaged Counsel. 

EVIDENCE RECORDED ON  : 16.03.2019, 25.06.2019, 
   15.07.2019, 26.02.2021, 
   30.03.2021. 

ARGUMENT HEARD ON     : 12.08.2021  

JUDGMENT DELIVERED ON  : 25.08.2021 

JUDGMENT

1. This case was instituted u/s-125 of Cr.P.C. on the prayer of Smti

Bijumoni Gogoi, W/O- Sri Pancham Boruah, resident of Pahumara, PS-

North-Lakhimpur,  Lakhimpur.  In  her  petition  the  first  party  has

submitted that on 12.03.2018 she got married with the with the second

party and started to cohabit with him. According to the first party after

10 days of their marriage second party and his family members started

to demand for cash, gold jewellery, T.V. and godrej almirah from the
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first  party  as the dowry.  The second party  and his  family members

inflicted mental  and physical  cruelty on the first  party and the first

party compelled to bear such cruelty for the shake of their marriage.

2. The first party further alleged that her husband i.e. second party

has illicit  relationship with his sister-in-law and when the first  party

discovered that relationship, second party inflicted more cruelty on her.

He used to abuse the first party as routine during night. As a result the

first  party  left  the  house  of  the  second  party  on  09.04.2018.  The

second party came to the house of the brother of first party and took

away the gold jewellery of first party and since then the second party

has not enquired about the well-being of the first party. The first party

has stated that she has lost her father and as the second party is not

maintaining her, she has been living under much financial hardship in

the house of her mother. The first party is at the apprehension that if

she will resume her marrital relationship with the second party he may

try to kill her. According to the first party, the monthly income of the

second  party  is  around  Rs.25,000/-  per  month.  Therefore,  she  has

asked for monthly maintenance of Rs.5,000/-.

3. Second Party has submitted written objection against the petition

of the first party.  In his written objection second party has denied all

the allegations of the first party made against him. The second party

has further stated that first party did not want to live with the family

members of the second party. Second party is a daily labour and he

used to spend his money on his family members. The first party used

to object and she wanted to live separately from the family members

of the second party. The second party has further stated that the first

party has left the home of the second party as she could not able to

adjust with the family members of the second party.

4. The second party has objected the petition u/s-125 of Cr.P.C. on

the  ground  that  first  party  has  instituted  a  D.V.  Case  No.81/2018

wherein she has demanded Rs.5,000/- and that case is pending before

the  Court  of  Addl.  Chief  Judicial  Magistrate,  North-Lakhimpur,

Lakhimpur.  The second party has also denied the fact that the first

party is living in financial hardship and according to the 2nd party the
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brother  of  the  1st party  is  in  service  of  Central  Arms  Force  and

presently, he is working at Assam Rifles and 1st party is also a well-

bodied abled person,  so,  she must owned her livelihood.  As per 2nd

party  he is  a  tuition teacher  and his earning is  not  permanent and

stable. Therefore, he is unable to maintain the 2nd party.

Evidence on record :   

5. The  petitioner  as  PW-1  has  submitted  that  after  marriage  she

stayed three days  in  her  matrimonial  home and thereafter  second

party  took  her  to  her  paternal  home  and  left  her  there  with  false

promise that he will come and took her away. Thereafter, second party

did not return which prompted the first party to visit her matrimonial

home herself. However, the second party was not there and even after

calling he did not come. Consequently, the first party called a village

meeting and in that meeting the second party assured her that he will

take her to a rented place but the next morning he fled with her gold

jewellery.  The  PW-1 also  alleged  that  when she  was  staying  in  the

matrimonial home second party and his sister-in-law demanded dunlop

and other valuable items from the first party. PW-1 also alleged that the

sister-in-law of the second party did not allow him to sleep with her

saying that PW-1 will beget child out of this wedlock then first party will

be  trapped  forever.  As  per  PW-1  second  party  has  never  paid  any

maintenance to the first party. In her cross-examination she has denied

every suggestions given by the learned defence Counsel.

6. PW-2 Ghana Chutia is a neighbour of second party. He deposed on

behalf of the first party. He deposed that the first party had married to

the second party as per Hindu rituals on 12.03.2018 and first party and

second party cohabited for two nights. On 3rd day they went to attend

Athmangla function at parental home of first party where the second

party left the first party and came back. The elder brother and mother

of  first  party  bring her  back to matrimonial  home but  second party

started to avoid her and PW-2 stated that he had heard that first party

used to cry loudly in  the evening.  After 4/5 days some woman and

youth gathered in the house of the second party to settle the matter.

Initially the second party refused to keep the first party but when the

PW-2  and  other  villagers  advised  him  to  keep  the  first  party,  the
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second party agreed but sister-in-law of second party did not allow the

first party to live in their house. PW-2 also stated that second party in

his presence said that in the night either he or the first party will be

dead. Villagers made a scribe or documents stating that parties will not

resort to such heinous act and the parties signed the documents. That

letter is submitted at Nowboicha Outpost in another case. PW-2 stated

that he heard first party was crying loudly at night. The second party

as per PW-2, tried to remove vermilion from the forehead of first party,

which is a symbol of a married woman, in presence of villagers, during

the meeting of Mahila Suraksha Samittee. As per PW-2 second party is

a private tutor earning Rs.20,000/- per month. In his cross-examination

he has stated that his house is situated about 40 metres away from the

house of the second party.

7. PW-3 Smti Chinu Gogoi is cousin of first party. She deposed in her

evidence that first party got married with the second party about one

and  half  years  back.  After  Athmangla  function,  the  second  party

advised the first party to use contraceptive tablet. PW-3 further stated

that sister-in-law of second party have stated to her that second party

has to cohabit with her first then only she will allow the second party to

cohabit with the first party. PW-3 also corroborated the evidence of PW-

2 wherein she has stated that during a meeting in Hari-Mandir where

she was present,  the second party has tried to erase the vermillion

from the forehead of the first party and told the parents of the first

party that they are at liberty to take her back.

8. On behalf of the second party DW-2 Lakhan Gohain, DW-3 Pabitra

Gogoi  and  DW-1  Pancham  Baruah,  second  party  himself  have

submitted  in  their  examination  in-chief  that  the  cause  of  dispute

between the first party and second party is that first party wanted the

second  party  to  stay  with  her  parents  as  Ghar-juwai.  In  his  cross-

examination DW-1 Pancham Baruah has stated that prior to marriage

he had a  love affairs  with  the first  party  for  two months  and after

marriage he stayed with the first party for only four days. He submitted

that Pabitra Gogoi and Lakhon Gohain, DW-3 and DW-2 respectively are

his childhood friends but he did not invited them in his marriage. In his

cross-examination Lakhon Gohain admitted that Pancham Baruah is not
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his childhood friend and he visited his village to conduct tuition classes

and his home is about 3 kilometres away from the home of second

party. He did not witness any dispute between first party and second

party. He had heard about the incident. Pabitra Gogoi has deposed as

DW-3  and  in  his  cross-examination  he  deposed  that  he  knew  the

second party since last  20 years and second party earning through

tuition classes. He did not know the reason of dispute between the first

party and second party. He denied the fact that in his exmaination-in-

chief he deposed  as tutored by the second party.

9. I have perused the materials on record and heard learned Counsel

appearing for both the parties. After going through the pleadings and

denial, I have formulated the following points for determination.

(i) Whether  the  first  party  is  legally  married  wife  of  the

second party ? 

 (ii) Whether  the  first  party  is  living  separately  from  the

second party due to just cause and second party, ever having sufficient

means, is neglecting to maintain the first party ? 

 (iii) Whether the petitioner is unable to maintain herself ? 

POINT FOR DETERMINATION : (i) 

10. The petitioner has prayed that she is legally married wife of the

second party. In his cross-examination and written objection the second

party has admitted that he got married with the first party as per the

Hindu rituals as all  the witnesses be it PWs or Dws in single breath

admitted  that  first  party  and  second  party  cohabited  together  as

husband and wife albiet for 2/3 days. From the materials on record and

admission of second party, it is clear that first party is legally married

wife of the second party.  This point is decided in favour of the first

party. 

POINT FOR DETERMINATION : (ii) & (iii)

11. In  the  evidence  of  PWs  it  came up  that  after  3  days  of  the

marriage, the second party left the first party to her parental home and

thereafter,  he  refused  to  cohabit  with  her.  PW-1,  2  &  3,  all  have

deposed that when the second party did not come to take her back to

the matrimonial home, first party along with his brother and mother
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went to the house of the second party. It shows that the first party was

ready and willing to cohabit  with the second party.  It  is the second

party who refused to cohabit with the first party. PW-2 who is neighbour

of the second party has narrated very clearly and crisply that how the

first  party used to bear cruelty and second party and he heard her

crying loudly. From the evidence it is evident that the second party had

an illicit relationship with her sister-in-law which may be the cause of

difference between the first party and second party. From the evidence

on record, it is clear that the first party tried to cohabit with second

party and faced indifference cruelty and desertion by the second party.

It  is  the  second  party  who  refused  to  keep  the  first  party  in  his

matrimonial  home.  Therefore,  it  is  evident  that  first  party  is  living

separately from the second party due to a just cause.

12. Second  party  is  an  educated  person  who  is  giving  tuition  to

students since a very long time. Dws-2 & 3 have admitted in  their

cross-examination that  second party  is  giving tuition in their  village

since last 20 years. The second party in his written objection has stated

that first party was objecting him to give financial  assistance to his

brother it means that the second party is earning sufficiently to sustain

himself and helped his elder brother. It is onus of the second party to

produce evidence regarding his income but he did not  produce any

evidence regarding his income. He has not produced any certificate

that he belongs to economical weaker section.

13. In his written objection the second party argued that first party

is well bodied abled person and she should sustain herself and he also

took the plea that the elder brother of first party is working in a central

arm force and he shall  maintain her.  In India it is solemn duty of a

husband to take care of his wife and his family. The object of section

125 of  Cr.P.C.  derives  itself  strength from that  principle.  A  husband

cannot shed off his responsibilities of maintaining his wife and minor

children. From the evidence on record, it is clear that the second party

is duly married husband of the first party. He got married with the first

party, cohabited with her and left her after 3 days of cohabitation. No

morality will justify that the act of desertion of the second party as he

got  married  with  the  first  party  and  he  owns  the  responsibility  to
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maintain the first party. From the evidence on record, the second party

is earning as a tutor and the first party is spending her days in her

parental home in much hardship. The second party is not maintaining

her without any just cause. Considering all the factual situation of this

case, I  am of the considered opinion that the second party is justly

residing  separately  and  second  party  being  a  private  tutor  has

sufficient means of income but still he has been neglecting to maintain

the first party and the first party has no means of income and she is

totally dependent on her parents for her survival.

14. Considering  all  the  aspects  of  this  case,  the  second  party  is

hereby directed to pay a monthly maintenance of Rs.4,000/- to the first

party  in  favour  of  her  sustainance  and  survival.  All  the  points  for

determinations are hereby decided in favour of the petitioner. 

ORDER

15. In result, the petition filed by the first party/petitioner is allowed

granting an amount Rs.4,000/- (Four Thousand ) per month in favour of

the first party from the date of institution of this case till the recipient

entitled thereto as per law.

The second party shall  pay the amount of maintenance on or

before 10th day of every succeeding month. The second party shall pay

the  arrear  amount  of  the  maintenance  allowance  within  3(three)

months from the date of this order. 

 Furnish a free copy of this judgment to both the parties.

Given under my hand and seal of this Court on this 25th

day of August, 2021 at North Lakhimpur.

                                       ( Shri I.A. Fanaji )
Sub-Divisional Judicial Magistrate(S)

                                           North Lakhimpur, Lakhimpur
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MISC. CASE 54/2018

APPENDIX

Exhibits of First party:

                           NIL

                Exhibits of Second Party

NIL 

Witnesses for First Party:

1. PW-1 Bijumoni Gogoi

2. PW-2 Ghana Chutia 

3. PW-3 Smti Chinu Gogoi 

Witnesses for Second party :

  DW-1 : Pancham Baruah

 DW-2 : Lakhan Gohain 

 DW-3 : Pabitra Gogoi and 

( Shri I.A. Fanaji )
Sub-Divisional Judicial Magistrate(S)

North Lakhimpur, Lakhimpur


