
    IN THE COURT OF SUB-DIVISIONL JUDICIAL MAGISTRATE

(SADAR), NORTH LAKHIMPUR, LAKHIMPUR

MISC. CASE 133/2018

(U/S 125 OF THE CODE OF CRIMINAL PROCEDURE)

PETITIONER/ FIRST PARTY :  SMTI BONTI NEOG BORAH

                    -Vs-

RESPONDENT/SECOND PARTY: SRI KRISHNA BORAH 

DISTRICT : LAKHIMPUR

PRESENT : Shri I.A. Fanaji, AJS

    Sub-Divisional Judicial Magistrate (S),

   North Lakhimpur, Lakhimpur

   ADVOCATE FOR THE PETITIONER :  Mrs. Pallabi Borah 
    Ld. engaged Counsel    

ADVOCATE FOR THE RESPONDENT :  None appeared  

EVIDENCE RECORDED ON  : 08.03.2021 

ARGUMENT HEARD ON     : 08.03.2021  

JUDGMENT DELIVERED ON  : 08.03.2021 

JUDGMENT

1. This case u/s-125 of Cr.P.C. registered on the prayer of Smti Bonti

Neog  Borah  who  in  her  petition  No.5254  dated  24.09.2018  prayed

before the court that she got married with the second party Sri Krishna

Borah, S/O- Sri Girish Borah, resident of village Kopotia, P.S. Garmur,

Mouza-Kamalabari,  district-Majuli,  Assam.  On  11.05.2015,  after  the

marriage the first party and second party co-habited together and out

of wedlock one daughter was born. After six months of the marriage

second  party  started  to  demand  dowry  from  the  first  party.  The



2

financial  condition  of  the  father  of  the  first  party  was  not  good

therefore,  the first  party  could  not  able  to  fulfil  the demand of  the

second party. As a result second party started to inflict physical and

mental abuse on the first party.

2. The first party has further stated that in the month of December,

2015 second party drove her away from her matrimonial home. At the

relevant point of time the first party was pregnant and she delivered a

daughter  at  her  father's  home.  The  first  party  has  prayed  that  at

present  the second party  is  not  maintaining her  and she  has  been

passing her days in great financial hardship. It is alleged that second

party has re-married and started his life afresh. The first party is still

struggling for survival without any source of income. According to the

first party, second party owns a big dairy farm having big agricultural

land, a fishery, one tractor and rice-mill. In this premises, the first party

prayed  that  she  may  be  provided  with  a  monthly  maintenance  of

Rs.15,000/- for herself and Rs.10,000/- for her minor daughter. 

3.  The second party initially appeared in this case and filed Written

Statement wherein he has admitted the marriage with the first party

and also admitted that after the wedlock with the first party he became

father of her daughter. In his W.S. the second party took the plea that

second party pressurised him to live at her father's place. But when the

second party refused to live at the house of first party's father she left

her matrimonial home without any reason and started to live at her

father's house. The second party contended that he went to the house

of father of the first party to take the first party from her father's home

to her matrimonial home but she refused to go with him after insulting

him. The second party contended that he is still ready to take the first

party to her matrimonial home at Majuli. The second party claimed that

he  is  living  below  poverty  line  and  his  monthly  income  is  about

Rs.3,000/- to Rs.4,000/- per month. However, the second party after

filing the W.S. did not contest the case and this case proceeded ex-

parte against the second party.
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4. Today,  3 (three) witnesses of first party are present and their

examination-in-chief is recorded. After going through the pleadings of

this case, I have formulated following points for determination :-

1. Whether the first party is legally married wife of the second

party ? 

 2. Whether the first party has left her matrimonial home ? 

 3. Whether the second party having sufficient means neglects to

maintain the first party and their minor daughter ? 

 4. Whether the first party is entitled for the relief she claimed

with just reason ? 

    DISCUSSION, DECISION AND REASONS THEREON:

5. Point for determination No.1.

PW-1 Smti Bonti Neog Borah the first party of this case has stated

on oath that she got married with the second party on 11.05.2015. PW-

2 Umeswari Neog who stated that she has witnessed the marriage and

she accompanied the house of second party after their marriage. PW-3

Sri Tankeswar Neog has also stated that first party got married with the

second party on 11.05.2015. The marriage of the first party with the

second  party  and  birth  of  a  minor  daughter  after  the  wedlock  is

admitted by the second party in his W.S. Therefore, it is proved beyond

reasonable  doubt  that  the  first  party  is  legally  married  wife  of  the

second party. 

6. Point for determination No.2.

 The first party in her evidence in chief has stated that after her

marriage the second party started to demand dowry from her as the

financial condition of her parents was not good. She could not able to

fulfil the demand of second party. As a result, the first party has started

to  inflict  mental  and  physical  abuse  on  her  and  when she  became

pregnant second party drove her away stating that she will not able to

take care of her. 

7. PW-2 and PW-3 both have corroborated the statement of PW-1.

PW-3 who is the brother of first party has stated that second party has

indeed asked for dowry from the first party. Asking dowry and inflicting
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mental and physical cruelty on married wife is amounted to an criminal

offence and it is recognized under the Indian Penal Code as an offence.

So if a women is facing such circumstances it is quite legitimate for her

to leave matrimonial  home and company of  her husband.  From the

statement on oath by the PWs, it is clear that first party was facing

similar circumstances and she has left the matrimonial home on just

ground. This point is decided in the favour of the first party. 

8. Point for determination No.3.

 The  first  party  (PW-1)  has  stated  that  after  she  left  her

matrimonial home, the second party did not maintain her. He did not

even come at the time of birth of her daughter. PW-3 has stated that he

informed the second party Sri Krishna Borah that C-Section operation is

required on Smti Bonti Borah Neog for delivering of the child but the

second party  did  not  give any response.  On perusal  of  the  W.S.,  it

appears  that  second  party  has  claimed  that  he  is  living  under  the

below poverty line but he did not prove that fact. As per section 114

illustration-G the court may presume the existence of any fact which it

thinks  likely  to  have  happened,  regard  being  had  to  the  common

course  of  natural  events,  human  conduct  and  public  and  private

business, in their relation to the facts of the particular case. The court

may presume existence of certain facts regarding that evidence which

could be and is not produced would, if produced, be unfavourable to

the person withold it. The personal income of the second party is within

his knowledge. PW-1, 2 & 3, all  of  them have claimed that monthly

income of the second party is Rs.50,000/- to Rs.60,000/- per month.

That fact was also mentioned in the petition of the first party. However,

still the second party has chosen to not refute the allegation regarding

his  income and properties.  As  the second party  has  not  proved his

monthly income before the court. U/s-114 illustration-G this court will

presume that the second party is earning a substantial sum of money

and he is having sufficient means to maintain the first party, is refusing

to maintain her. This point is also decided in favour of the first party

and it is held that the second party is after having sufficient means

neglected or refused to maintain the first party. 
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9. Point for determination No.4.

The  first  party  has  claimed  Rs.15,000/-  for  herself  and

Rs.10,000/-  for  her  minor  daughter  per  month.  However,  after

considering the social  status of the parties as well  as the economic

condition of the second party, I am hereby order to second party to pay

a  sum  of  Rs.2,500/-  per  month  in  favour  of  the  first  party  and

Rs.2,500/- per month for minor daughter of first party and second party

till she attains the majority totalling an amount of Rs.5,000/- per month

from the date of filing of this case.  

ORDER

10. In result, the petition filed by the first party/petitioner is allowed

granting an amount  Rs.2,500/- per month in favour of the first party

and Rs.2,500/- per month for minor daughter of first party and second

party till she attains the majority totalling an amount of Rs.5,000/- per

month from the date of filing of this case till  the recipients entitled

thereto  as  per  law.  The  second  party  shall  pay  the  amount  of

maintenance on or before 10th day of every succeeding month. Furnish

a free copy of this judgment to the first party.

Given under my hand and seal of this Court on this 8th day  of

March, 2021 at North Lakhimpur.

                                       ( Shri I.A. Fanaji )
Sub-Divisional Judicial Magistrate(S)

                                           North Lakhimpur, Lakhimpur
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APPENDIX

Exhibits of First party:

                           NIL

                Exhibits of Second Party

NIL 

Witnesses for First Party:

1. Smti Bonti Borah Neog 

2. Smti Umeswari Neog 

3. Sri Tankeswar Neog 

Witnesses for Second party :

 NIL 

( Shri I.A. Fanaji )
Sub-Divisional Judicial Magistrate(S)

North Lakhimpur, Lakhimpur


