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 IN THE COURT OF ADDITIONAL SESSIONS
JUDGE (F.T.C), LAKHIMPUR, NORTH LAKHIMPUR.

       CRIMINAL REVISION No.1(1)2019.

        P R E S E N T
        Syed Burhanur Rahman, A.J.S.,

                Addl. Sessions Judge (F.T.C.),   
                Lakhimpur, North Lakhimpur.

P A R T I E S
1. Md. Ruhul Amin,      : Petitioner.

-Vs-
1. Md. Mofiz Uddin Ahmed
2. The State of Assam      : Opp. Party.

A P P E A R A N C E
Advocate for the Petitioner: Mr R. Gogoi.
Advocate for the Opp. Party No.1: Mr G. Sahu.
Advocate for the Opp. Party No.2: Mr M.P. Hazarika.

Date of Argument : 02/11/2021.
Date of Judgment : 02/11/2021.

J U D G M E N T

1. This revision petition is preferred by the

petitioner  (2nd party)  against  the  impugned  order

dated 03.08.2018 passed by the Ld. Addl. District

Magistrate,  Lakhimpur,  North  Lakhimpur  in  Misc.

Case  No.43/2018,  u/s  145  of  Cr.P.C.  directing  the

concerned Police officer to attach the disputed land

forthwith  by  prohibiting  both  the  parties  from

entering  into  the  schedule  land  and  to  submit

compliance report. 
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2. The facts leading to this criminal revision

petition is  that  on 16.07.2018 the  O.P./  1st  party

filed  a  complaint  petition  at   Bangalmora  O.P.

alleging  that  his  6(six)  brothers  including  himself

are the absolute owner of a plot of total 6 bigha, 7

lechas covered by periodic patta No.98, Dag No.467

in Gohain Pukhuri village under  Laluk Mouza and

out of the said plot of land, the  opposite party has

been attempting to dispossess the share of land of

informant measuring 1 bighha, 1 lechas and when

he or his legal heirs want to cultivate over his said

plot of land, the opposite party used to resist and

picked up quarrel with them. It is further stated that

once in the previous year, while his son had gone to

the disputed land for cultivation, at that time the

opposite party No.1 Md. Ruhul Amin had assaulted

his son and daughter with a dao causing grievous

injuries on their persons and in connection with the

said  occurrence,  opposite  party  No.1  Ruhul  Amin

had  to  detain  in  the  jail  hajot  and  even,  the

opposite  party  used  to  threaten  them  with  dire

consequences.

3. After receiving the complaint petition, the

police  started  investigation  on  the  matter  vide

Bihpuria  P.S.  Non  FIR  Case No.27/2018,  u/s-  107,

145 of Cr.P.C. and finally submitted a report with a

prayer  to  pass  necessary  order  to  attach  the
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disputed  land  considering  the  breach  of  peace

between  the  parties  and  the  restrained  both  the

parties from entering into the said land.

4. The  Ld.  Addl.  District  Magistrate,

Lakhimpur,  North  Lakhimpur,  on  receiving

application filed by the 1st party Mofizuddin, passed

the  impugned  order  dtd.03.08.2018  to  draw  a

proceeding u/s- 145, Cr.P.C.  and directing both the

parties to appear before the Court and to submit

their respective W/S on the next date fixed. Further,

the  Ld.  Trial  Court  directed  the  concerned  police

officer  to  attach  the  disputed  land  forthwith

prohibiting both the parties from entering into the

said land as provided u/s- 146(1) of Cr.P.C.

5. Being  highly  aggrieved  with  the

impugned order dtd. 03.08.2018 passed by the Ld.

Executive  Magistrate,  North  Lakhimpur,  the

petitioner has preferred this revision petition on the

following grounds:-

The  Ld.  Court  below,  had  attached  the

disputed  land  ignoring  the  legal  aspect

for  providing  equal  justice  and  thereby

made gross irregularity in discharging the

judicial act without giving opportunity to

the 2nd party,
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The  impugned  order  passed  by  the  Ld.

Court  below  is  illegal  and  improper  in

accordance with law and

The Ld. Court below has erred in law by

not  following  the  provisions  of  Code  of

Criminal  Procedure  and  thereby

committed grave error in law by ignoring

the vital requirements of possession.

6. Ld.  Advocate  for  the  petitioner  submits

that the Ld. Court below has passed the impugned

order without following the statutory provisions for

entertaining the proceeding u/s- 145 of Cr.P.C. in the

Misc. Case No.43/2018 and the attachment order is

not based on proper provision of Sec.145, Cr.P.C.

On  the  contrary,  Ld.  Advocate  for

opposite party submits that the Ld. Court below has

passed  the  impugned  order  considering  the

possibility of breach of peace between the parties

over the disputed land and as such no revision lies

regarding the attachment of the said plot of land. 

7. On the backdrop of foregoing arguments

advanced by the Ld. Counsels of both sides, now let

us have a scrutiny on the materials on record, on

the basis of which the Ld. Court below has passed

the impugned order.
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DISCUSSIONS, DECISION & REASONS

THEREOF:

8. I have heard argument advanced by the

Ld. Counsels of both sides and also gone through

the L.C.R. carefully.

9. Before going to decide the merit  of  the

revision,  let us reproduce the operative part of the

impugned order dtd. 03/08/2018 passed by the Ld.

Trial Court, which is as follows:-   

“ ………

It  is  seen  that  there  is  a  possibility  of
breach  of  peace,  public  tranquility  between  the
parties and he public due to possession over the
plot  of  land which is  mentioned in  the complaint
petition submitted by the 1st party.

Hence,  I  am  satisfied  to  draw  a
proceeding  u/s-  145,  Cr.P.C.  and  ask  both  the
parties to appear before the Court and submit W/S
on the next date.

Further,  to  prevent  breach  of  peace
between the parties and among the public of the
locality the disputed land at the following schedule
is  attached  forthwith  prohibiting  both  the  parties
from entering into the land as provided u/s- 146(1),
Cr.P.C. and the concerned police officer is directed
to execute the order without any delay and submit
compliance report on or before the next date fixed.
The Circle officer concerned is requested to depute
L.R. Staff as and when required by the concerned
police officer and report compliance.

………………….”
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10. The case of the 1st  party/ O.P. Md. Mofiz

Uddin  Ahmed  is  that  the  2nd party/  revision

petitioner had forcefully dispossessed him from the

disputed land measuring 1 bihgha, 1 lecha covered

by  periodic  patta  No.98,  Dag  No.467  in  Gohain

Pukhuri village under  Laluk Mouza. Therefore, the

1st party has applied u/s- 145 of Cr.P.C. for recovery

of  his  possession  over  the  disputed  land  by

restraining the O.P. not to make any disturbance in

his peaceful possession. 

11. The  impugned  order  dtd.  03.08.2018

passed by the Ld. Court below shows that the Ld.

Trial Court, during the trial, directed both the parties

to  appear  before  the  said  Court  and  to  submit

respective W/S on the next date fixed. At the same

time,  the  Ld.  Trial  Court  further  directed  the

concerned police officer to attach the  disputed land

forthwith prohibiting both the parties from entering

into the same as per provision of Sec.146(1), Cr.P.C.

and to submit compliance report thereof. 

12. The  learned  counsel  on  behalf  of  the

Respondent no. 2  has raised objection that Order

passed by the Executive magistrate under Sections

145 and 146  CrPc  is  interlocutory  in  nature  and

hence is out of the ambit of Revisional Jurisdiction

of this Court.

https://indiankanoon.org/doc/1405190/
https://indiankanoon.org/doc/1405190/
https://indiankanoon.org/doc/1193950/
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13. The  Hon’ble  Gauhati  High  Court  in

Jesmin  Rahman  vs.  Afruza  Begum  and  Ors.

Reported in 2008(1) GLT 434  has held -   “16.

From a careful reading of Section 397, it becomes

clear  that  Section 397 bars  exercise of  revisional

jurisdiction in respect of interlocutory orders'.  The

idea behind putting an embargo on the exercise of

revisional  jurisdiction  against  interlocutory  orders'

is  the  legislative  intent  to  curtail  delay  in  the

disposal of the proceedings covered by the Code.

The expression "interlocutory order" has not been

defined  in  the  Code.  However,  an  'interlocutory

order is not converse of the final order nor will it be

correct to say that every order passed, which is not

final, is an 'interlocutory order'-be such an order, an

order, whereby a criminal proceeding is initiated, or

be such an order, an order, which is passed during

the course of such a proceeding. If the expression

'interlocutory  order'  is  strictly  construed  without

considering  the  nature  of  the  order,  the  effect

would  be  that  every  order,  which  has  not

determined or concluded a proceeding, would be an

'interlocutory  order'.  Discarding  such  a  narrow

meaning, which had been sought to be attributed to

the expression 'interlocutory order', occurring under

Section 397, it has been pointed out, in Amarnath v.

State of Haryana 1977CriLJ1891 , by the Apex Court
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that  the expression interlocutory order',  occurring

in Section 397, has been used in a restricted sense

and not in  a broad or artistic sense and denotes

only those orders, which are interim or temporary

in  nature  and  do  not  decide  or  touch  upon  the

important  rights  of  the  parties.  The  decision  in

Amarnath  (supra),  thus,  clarifies  that  an  order,

which substantially affects the rights of the parties,

cannot be regarded as an "interlocutory order". In

Madhu  Limaye  v.  State  of  Maharashtra

1978CriLJ165 , a three Judge Bench of the Supreme

Court  held  that  an  order  rejecting  a  plea  of  an

accused on a point, which would have, if accepted,

concluded a particular proceeding, cannot be held

to be an interlocutory order. In V.C. Shukla v. State

1980CriLJ690  ,  the  Supreme  Court  held  that  the

term "interlocutory order", which occurs in the Code

of Criminal  Proceeding,  needs to be given a very

liberal  construction  in  favour  of  the  accused  in

order to ensure complete fairness of the trial and

that revisional jurisdiction of the High Court or of

the Sessions Judge would be attracted if an order is

not purely interlocutory, but intermediate or quasi

final.

17. The fallout of the above discussion is that when

a person, who is proceeded against under Section

145 of the Code, raised a plea, which would have, if

accepted,  concluded the proceeding,  such  a  plea
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cannot be regarded, in the light of the decision in

Madhu Limaye (supra), an interlocutory order……

……… What emerges from the above discussion is

that the passing of a preliminary order, in exercise

of jurisdiction, under Sub-section (1) of Section 145,

is not an interlocutory order and in a given case, it

is open to a Sessions Judge to set aside such an

order in exercise of his jurisdiction under Section 97

read with Section 401 of the Code.”

14. Therefore, in view of the said precedent,

this Court has jurisdiction in adjudicating the instant

matter.

15. Now,  the  question  to  be  decided  -

whether the impugned Order dated 03/08/2018 so

passed  by  the  learned  Addl.  District  Magistrate,

Lakhimpur,  in Misc.  Case No.43/2018 suffers from

any  illegality  or  irregularity  or  impropriety,  which

requires any interference from this Court?

16. The  scheme  of Sections  145 and 146 

CrPC is that the Magistrate, on being satisfied about

the existence of a dispute likely to cause a breach

of the peace, issues a preliminary order stating the

grounds  of  his  satisfaction  and  calling  upon  the

parties  to  appear  before  him  and  submit  their

written statements. Then he proceeds to peruse the

https://indiankanoon.org/doc/1193950/
https://indiankanoon.org/doc/1405190/
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statements, to receive and to take evidence and to

decide which of the parties was in  possession on

the date of the preliminary order. On the other hand

if  he  is  unable  to  decide  who  was  in  such

possession or if he is of the view that none of the

parties was in such possession he may say so. If he

decides that one of the parties was in possession,

he  declares  the  possession  of  such  party.  In  the

other two situations he attaches the property. Thus

a proceeding begun with a preliminary order must

be  followed  up  by  an  enquiry  and  end  with  the

Magistrate  deciding  in  one  of  three  ways  and

making consequential orders. 

17. Sub-section  1  of  Section  146  makes  it

clear the Magistrate is  given power to attach the

subject of dispute "until  the competent Court has

determined  the  rights  of  the  parties  thereto  with

regard  to  the  person  entitled  to  the  possession

thereof". The determination by a competent Court

of the rights of the parties spoken of there, has not

necessarily  to  be  a  final  determination.  The

determination may be even tentative at the interim

stage when the competent Court passes an order of

interim injunction or appoints a receiver in respect

of  the  subject-matter  of  the  dispute  pending  the

final  decision  in  the  suit.  The  moment  the

competent  Court  does  so,  even  at  the  interim
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stage,  the  order  of  attachment  passed  by  the

Magistrate has to come to an end.

18. The  Hon’ble  Gauhati  High  Court  in

Safiqul  Ali  Vs.Surjan  Bibi,  reported  in

2004(Supp) GLT 263 has held that  ‘Since in this

case we are concerned with an order purportedly

passed under the first circumstance contemplated,

the circumstance under which such power should

be invoked may be examined. Since attachment of

property  has  the  effect  of  causing,  serious

inconvenience and prejudice to at least one of the

parties such emergency measures should be taken

only in exceptional cases and an attachment should

not  almost  as  a  rule  follow  an  order  under  Sub-

section (1)  of  Section 146 of  Cr.PC.  Ordinarily  an

order of attachment should be made after hearing

the  parties  to  be  affected  by  the  order  of

attachment  and  only  in  rare  and  exceptional

circumstances  the  Magistrate  should  pass  an  ex

parte order of attachment after already indicating

how, in the interest of maintenance of peace, an ex

parte order of attachment was necessary and when

insistence of proper service of notice to the parties

may be dispensed with. It may be noted that the

existence of the ingredients necessary for passing

an order under Section 145(1) of Cr.PC would not

automatically  attract  the  provisions  of  Section
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146(1)  for  attachment  of  property.  Therefore,  the

Magistrate  must  satisfy  himself  as  to  whether

emergency  exists  in  spite  of  the  order  under

Section  145(1)  of  the  Code  before  he  passes  an

order of attachment under Section 146 of the Code.

The word "emergency" mentioned in Section 146(1)

of the Code contemplates the situation completely

different from one in which there is apprehension of

breach of the peace, which is one of the basic legal

necessities for initiating a proceeding under Section

145  of  the  Code.  The  fact  that  ordinarily  the

situation has arisen is not enough. Mechanical re-

production of certain terms as used in the statute

cannot justify a finding unless there are materials in

support it. The Magistrate must give reasons as to

why he thought it necessary to pass the order of

attachment on the ground of emergency. However,

even  though  the  order  of  attachment  does  not

contain reasons, or is not explicit enough, if there

are  materials  on  record  on  which  the  Magistrate

was satisfied about emergency, the order would not

be struck, down.’

19. The Hon’ble Gauhati High Court in Mojid

Ali Sheikh (Md) Vs State of Meghalaya and ors

reported in 2013(1) GLT 340  has held that ‘From

a  close  reading  of  the  aforesaid  provision,  it  is

evident that for invoking jurisdiction under Section
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145  Cr.P.C.,  the  following  conditions  must  be

fulfilled:

(1) A dispute should exist concerning any land or

water  or  the  boundaries  thereof  within  the  local

jurisdiction of the concerned Magistrate;

(2) Such a dispute is likely to cause a breach of the

peace;

(3)  The  concerned Magistrate  should  be  satisfied

from  a  report  of  a  Police  Officer  or  upon  other

information  about  the  existence  of  conditions  (1)

and (2) above.

Thus, the existence of the above three conditions is

the  sine  qua  non  for  exercise  of  power  under

Section 145 Cr.P.C..  All  the three conditions  must

exist  simultaneously.  Once  the  Magistrate  is

satisfied about the existence of the aforementioned

conditions  precedent,  he  is  to  make  an  order  in

writing stating the ground of his satisfaction.  The

essence of Section 145 Cr.P.C. is to prevent breach

of  peace.  In  other  words,  there  is  an  element  of

immediacy attached to a proceeding under Section

145 Cr.P.C.. By its very nature, such a proceeding

has  to  be  decided  expeditiously  and  should  not

continue for a long period. The objective of Section

145 Cr.P.C. is to find out the party in possession of

the disputed land and to protect his possession and

thereby  prevent  breach  of  peace.  It  is  not  the

objective  of  the  aforesaid  provision  to  determine



Criminal Revision No.1(1)/2019

other rights of the contesting parties, including the

right  to  title,  which  should  be  decided  by  the

appropriate Civil Court.’

20. It is quite apparent that the Learned Court

below has not at all considered the basic minimum

requirements of Section 145 Cr.P.C. It is pertinent to

mention  here  that  the  impugned  order  dated

03/08/2018  was  passed  on  the  basis  of  the

application  filed  by  Mofizuddin  Ahmed which  was

not  accompanied  by  any  affidavit.  Besides   that

there  is  also  no  report  of  the  Lat  Mandal  of  the

concerned  area  regarding  the  disputed  land.  The

said  order  of  attachment  was  filed  without  even

adducing the opportunity of hearing to the present

petitioner. Moreover, the matter is now dragged on

for more than three years. The very fact that the

matter is dragged for more than three years goes

not to show that it is only a misplaced apprehension

of  breach  of  public  peace  and  tranquility  that  is

arisen out of the dispute between the parties over

possession of the disputed land. And as such being

a  private  dispute,  it  is  civil  in  nature,  which  is

beyond the scope and ambit of jurisdiction of the

Executive  Magistrate,  as  stipulated  under  Section

145 Cr.P.C.  Such a situation cannot be allowed to

remain un remedied.
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21. For  the  above  state  reasons,  the

impugned  order  dated  03/08/2018  passed  by

learned Additional District Magistrate,  Lakhimpur,

North Lakhimpur in Misc Case No.43/2018 is hereby

quashed  and  set  aside.  Accordingly,  the  instant

Revision Petition is allowed.

22. Notwithstanding,  quashing  of  the

aforesaid  orders,  it  would  be  open to  any  of  the

interested  parties,  if  they  feel  aggrieved,  to

approach the Civil  Court of competent jurisdiction

for establishment of their legal rights over the land

in question.

23. Send back the LCR along with a copy of

this Judgment and order. 

Given  under  my  Hand  and  Seal  of  this

Court on this the 2nd day of November, 2021.

( Syed Burhanur Rahman )   
 Addl. Sessions  Judge (F.T.C.),
  Lakhimpur, North Lakhimpur.

Certified that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

  ( Syed Burhanur Rahman )   
 Addl. Sessions  Judge (F.T.C.),
Lakhimpur, North Lakhimpur.

Transcribed & Typed by me:
Sri Montu Kherkatary.


