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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F.T.C.), 

LAKHIMPUR, NORTH LAKHIMPUR. 

  

 Present:  Syed Burhanur Rahman, A.J.S., 
  Addl. Sessions Judge (F.T.C.), 

Lakhimpur, North Lakhimpur.   

  

Criminal Appeal No.36(4)/2019. 

Rising G.R. Case No.2194/2015 

 
Appellant: Sri Dilip Dutta. 

Respondent: State of Assam. 

 
Advocate for appellant: Mr N.K. Gogoi. 

Advocate for State: Mr M.P. Hazarika.  

Date of argument: 17/11/2021.  

Date of Judgment: 26/11/2021.     

    

JUDGMENT 

1) This criminal appeal has been instituted by the 

accused/appellant namely, Sri Dilip Dutta under 

Section 374  of Cr.P.C. against the judgment and 

order of conviction dated 27/08/2019 passed by the 

learned Chief Judicial Magistrate, Lakhimpur, North 

Lakhimpur in connection with G.R. Case 

No.2194/2015, convicting and sentencing the 

accused/appellant to undergo rigorous imprisonment 

for a period of 6 (six) months under Section 323 of 

I.P.C. and to pay a fine of Rs.1,000/- (Rupees One 

Thousand) only and in default of payment of fine he 
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shall suffer simple imprisonment for a further period 

of 1 (one) month.  

2) The prosecution case, in brief is that on 22/10/2015, 

informant Sri Premeswar Dutta lodged an ejahar 

with the In-Charge of Dhalpur Police Outpost under 

Bihpuria P.S. alleging that at about 8 AM, on the 

same day, while he came down from the jack fruit 

tree situated by the side of his cowshed after 

trimming its branches, accused/appellant Dilip Dutta 

suddenly appeared in front of him and assaulted him 

with a rod causing grievous hurt on his head. 

Accordingly, the F.I.R. bearing Bihpuria P.S. Case 

No.413/2015 dated 26/10/2015 was filed before the 

Bihpuria P.S. under Section 325 of I.P.C. Thereafter, 

the investigation was carried out and accordingly, 

the charge-sheet was filed under Sections 294, 323 

of I.P.C. against the present accused/ appellant. 

3) On receipt of the charge-sheet, the lower Court 

below framed the charges under Sections 294, 323 

of I.P.C. against the accused/appellant, which he 

pleaded not guilty and claimed to be tried. 

4) During the trial, five witnesses were adduced from 

the side of prosecution to prove the case on behalf 

of the prosecution. The accused/appellant was also 

examined under Section 313 of Cr.P.C. and he 

denied all the incriminating materials put to him. He 

declined to adduce any evidence in defence. 
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5) The learned Trial Court upon perusal of the case 

record and after hearing argument advanced by 

both sides passed the impugned judgment and order 

convicting and sentencing the accused/ appellant as 

above stated. 

6) Now the question to be decided in this appeal is that 

whether the learned Trial Court was justified in 

convicting the accused/appellant under Section 323 

of I.P.C. on the basis of materials available on 

record.  

7) On being aggrieved with the judgment and order 

passed by the learned Trial Court, the present 

appeal has been preferred mainly on the ground 

that, lower Court below overlooked the inherent 

probabilities of prosecution case revealed by the 

witnesses, conviction of the accused/appellant is 

based on mere surmises and conjectures, judgment 

and order is illegal being not based upon the 

evidence on record, prosecution failed to show 

clinching evidence by adducing independent 

witnesses and also the prosecution witnesses are 

replete with serious contradictions and major 

discrepancies of the evidence of prosecution.  

8) Par contra, the learned counsel on behalf of State 

argued that the lower Court below has rightly 

appreciated the evidence on record and after proper 

appreciation of the evidence lower Court below 
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correctly convicted the accused/appellant based on 

the available evidence adduced by the prosecution. 

9) On the basis of the argument advanced by the 

learned counsels of both the sides, now let me 

scrutinize the evidence on record on the basis of 

which conviction was recorded.  

10) P.W.-1 is the informant/victim namely, Sri 

Premeswar Dutta. He stated that the 

accused/appellant Dilip Dutta is his elder brother. On 

that fateful day, he was cutting the branch of jack 

fruit tree within his house compound. The branch of 

the jack fruit tree fell on the roof of their house. He 

came down from the tree for removing the branch 

from the roof of their house. At that point of time, 

the accused/appellant who was hiding in between 

the ‘teetaphul’ flower plants of his house compound 

came out and attacked him with an iron rod. He 

gave him a blow with the iron rod on his head. 

Thereafter, the accused/appellant fled away from 

there and immediately went to Dhalpur Police 

Outpost and police took him to Dhalpur hospital for 

medical treatment. Doctor gave him ten stitches on 

his head. Thereafter, he came to Dhalpur Police 

Outpost from the Dhalpur hospital and lodged an 

ejahar against the accused/appellant. He also stated 

that earlier also the accused assaulted him on three 

occasions and he had lodged ejahars to the police. 

After the occurrence of this incident also, the 
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accused assaulted him once more and again he 

lodged an ejahar against the accused/appellant. He 

further stated that he assaulted his mother and 

father. 

11) In his cross-examination, he has stated that 

there is no good relation between him and his elder 

brother i.e., accused/appellant. Further, he stated 

that there is dispute between them regarding land 

and property. Then he denied all the suggestions 

given by the defence side. 

12) P.W.-2 is Sri Pushpa Dutta. He stated in his 

evidence that he knows both the accused/appellant 

as well as the victim. He stated that during the 

relevant period while he was returning home from 

Shillong, he was informed by his father that both 

Premeswar Dutta and Dilip Dutta had indulged in 

altercation. He was not aware why that altercation 

occurred between them. 

13) In his cross-examination, he has stated that 

police did not take any statement from him and he 

denied that he told to police that his father called 

him over phone to tell him about the quarreling 

between the accused/ appellant and the victim. 

14) P.W.-3 is Smt Rupali Dutta who is the wife of 

the informant Premeswar Dutta. She stated that the 

incident took place on 22/10/2015, at about 8 AM, in 

their house compound. She further stated that there 
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was a jack fruit tree within their house compound. 

Monkeys used to get on the tin roof of their house 

from the jack fruit tree as a result of which tin roof 

of their house got damaged. On the day of 

occurrence, in the morning, at about 8 AM, her 

husband cut the branches of the jack fruit tree and 

came down from the tree. At that point of time, 

accused/appellant who was hiding in between 

'teetaphul' flower plant of their house compound 

suddenly came out and attacked her husband with 

an iron rod on his head. Her husband shouted and 

fell down on the ground. On hearing the shouts of 

her husband, she rushed towards him. She saw the 

accused/appellant fleeing away from their house. 

Blood was oozing from the head of her husband. 

Thereafter, an ejahar was lodged. Doctor treated her 

husband and gave nine stitches on his head. Her 

elder brother namely, Diganta Boruah used to take 

her husband to Dhalpur Hospital everyday for giving 

injection and this continued for three weeks 

thereafter. 

15) In her cross-examination, P.W.-3 has stated 

that prior to this incident, there was a dispute 

between them in connection with partition of their 

landed property. She denied all the defence's 

suggestion given to her. 

16) P.W.-4 is Dr Pankaj Pegu who on 22/10/2015 

was working as Medical Officer (Ayur) at Dhalpur 
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P.H.C. On that day, at about 9 AM, he had examined 

the victim Sri Premeswar Dutta. On examination he 

found laceration in frontal lobe of the head caused 

by blunt object. According to him the nature of 

injury was simple. He has further stated that 

stitching was done following local anesthesia and all 

conservative treatment and measure was given 

accordingly. 

17) In his cross-examination, he has stated that 

injury was caused by blunt object because injury of 

such nature can be inflicted with a blunt object. He 

also stated that such type of injury can be sustained 

by falling over hard substance. 

18) P.W.-5 is Inspector Anil Borah who was In-

Charge of Dhalpur Police Outpost on 22/10/2015. On 

that day, he received an ejahar from the informant 

Premeswar Dutta which was forwarded to the 

Officer-In-Charge of Bihpuria P.S. to register a case 

under proper section of law. Thereafter, he 

examined the informant, recorded his statement and 

sent him to Dhalpur C.H.C. for his medical 

treatment. Then he proceeded to the place of 

occurrence and investigated the same, prepared a 

rough sketch map. After completing investigation, on 

the basis of sufficient incriminating materials, he 

submitted the charge-sheet under Sections 294, 323 

of I.P.C.  
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19) In his cross-examination, he has stated that 

P.W.-1 did not tell him that he came down from the 

jack fruit tree after removing the branches from the 

roof of their house and accused/ appellant was 

hiding in between 'teetaphul' flower plant in his 

house compound and he came out and hit him on 

his head with an iron rod. P.W.-2 did not tell him 

that his father informed him over phone that a 

fighting took place between the informant and the 

accused/ appellant. P.W.-3 did not tell him that on 

that day, her husband cut the branches of the jack 

fruit tree and came down from the tree and at that 

point of time accused was hiding in between 

'teetaphul' flower plant of their house compound and 

hit her husband with an iron rod on his head. The 

I.O. also stated in his cross that since there was no 

person available near the place of occurrence, such 

evidence of independent witness could not be taken. 

20) The accused/appellant was examined under 

Section 313 of Cr.P.C., wherein he denied all the 

incriminating questions put to him. He did not 

adduce any defence witness to demolish the stand 

taken by the prosecution. 

21) The Hon’ble Supreme Court while appreciating 

the evidentiary value of the injured witness has held 

in catena of judgments that such witness should be 

given due weightage in considering the evidence and 

generally such witness is considered reliable. In 
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Abdul Sayeed v. State of M.P. (2010) 10 SCC 

259 has held that “The question of the weight to be 

attached to the evidence of a witness that was 

himself injured in the course of the occurrence has 

been extensively discussed by this Court. Where a 

witness to the occurrence has himself been injured 

in the incident, the testimony of such a witness is 

generally considered to be very reliable, as he is a 

witness that comes with a built-in guarantee of his 

presence at the scene of the crime and is unlikely to 

spare his actual assailant(s) in order to falsely 

implicate someone. "Convincing evidence is required 

to discredit an injured witness".  

27.While deciding this issue, a similar view was taken 

in, Jarnail Singh v. State of Punjab (2009) 9 

SCC 719, where this Court reiterated the special 

evidentiary status accorded to the testimony of an 

injured accused and relying on its earlier judgments 

held as under: Darshan Singh (PW 4) was an injured 

witness. He had been examined by the doctor. His 

testimony could not be brushed aside lightly. He had 

given full details of the incident as he was present at 

the time when the assailants reached the tubewell. 

In ShivalingappaKallayanappa v. State of 

Karnataka 1994 Supp (3) SCC 235, this Court 

has held that the deposition of the injured witness 

should be relied upon unless there are strong 

grounds for rejection of his evidence on the basis of 
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major contradictions and discrepancies, for the 

reason that his presence on the scene stands 

established in case it is proved that he suffered the 

injury during the said incident. In State of U.P. v. 

Kishan Chand (2004) 7 SCC 629, a similar view 

has been reiterated observing that the testimony of a 

stamped witness has its own relevance and efficacy. 

The fact that the witness sustained injuries at the 

time and place of occurrence, lends support to his 

testimony that he was present during the occurrence. 

In case the injured witness is subjected to lengthy 

cross- examination and nothing can be elicited to 

discard his testimony, it should be relied upon (vide 

Krishan v. State of Haryana (2006) 12 SCC 459). 

Thus, we are of the considered opinion that evidence 

of Darshan Singh (PW 4) has rightly been relied upon 

by the courts below.  

28. The law on the point can be summarized to the 

effect that the testimony of the injured witness is 

accorded a special status in law. This is as a 

consequence of the fact that the injury to the witness 

is an in-built guarantee of his presence at the scene 

of the crime and because the witness will not want to 

let his actual assailant go unpunished merely to 

falsely implicate a third party for the commission of 

the offence. Thus, the deposition of the injured 

witness should be relied upon unless there are strong 
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grounds for rejection of his evidence on the basis of 

major contradictions and discrepancies therein.” 

22) From the scrutiny of the entire evidence 

available on record, it is clear that P.W.-1, 

informant/victim who is in fact the own brother of 

the present accused/appellant, has implicated him 

regarding the present offence. P.W.-1 categorically 

stated that after cutting the branches of the jack 

fruit tree, he was about to remove all the branches 

from his house compound. During that time, 

suddenly the accused/appellant appeared and hit 

him with the rod thereby causing injury on his head. 

There is a clear corroboration of this stand by 

another witness i.e., P.W.-3 who is the wife of the 

informant/victim. It is natural that she being the wife 

of the informant was present in the house during 

that time and it is also natural that upon hearing the 

hue and cry of the victim, she rushed to the place of 

occurrence and saw her husband bleeding and 

injured.  

23) Besides that the evidence of P.W.-1 and P.W.-

3, the stand of the prosecution is further fortified by 

corroboration made by two independent witnesses 

i.e., P.W.-4 who is the Medical Officer and P.W.-5 

who is the I.O. of the instant case. As per P.W.-4, he 

has stated that on 22/10/2015, the victim namely 

Premeswar Dutta came to the Dhalpur P.H.C., at 

about 9 PM. He found laceration on frontal lobe 
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caused by blunt objection. Nature of injury is stated 

to be simple one.  

24) Besides that P.W.-5, the Investigating Officer 

has also corroborated the stand of P.W.-1 and stated 

that he received the ejahar on 22/10/2015 at 

Dhalpur Police Outpost. He in fact sent the victim to 

the Dhalpur C.H.C. for medical treatment.  

25) When all the evidence adduced by the P.W.s 

are read conjointly then there is not an iota of doubt 

regarding the assault made by the accused/appellant 

to the victim. Moreover, despite the opportunity 

given under Section 313 of Cr.P.C. to clarify or 

explain any other alternative version/stand, the 

accused/appellant failed to do the same. Also no 

D.W. is before this Court to demolish the stand of 

prosecution. No doubt, there may be some dispute 

related to the partition of land between the victim 

and the accused/appellant, but merely because the 

dispute is pending will not be a sufficient reason to 

hold prosecution case as a concocted one. 

26) Accordingly, I have no hesitation in mind to 

hold that prosecution has been able to establish the 

charge under Section 323 of I.P.C. against the 

accused/appellant beyond reasonable doubt. Hence, 

I find no illegality in the impugned judgment and 

order passed by the learned lower Court below and 

accordingly, the impugned judgment and order of 
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conviction so passed by the learned lower Court 

below is hereby upheld. 

27) Coming to the part of sentence, it is seen that 

learned lower Court below has directed the 

accused/appellant to undergo rigorous imprisonment 

for a period of 6 (six) months under Section 323 of 

I.P.C. and to pay a fine of Rs.1,000/- (Rupees One 

Thousand) only and in default of payment of fine he 

shall suffer simple imprisonment for a further period 

of 1 (one) month. In this matter considering all 

aspects, I am of the view that lower Court below has 

rightly considered the sentence inflicted upon the 

victim. The punishment as described under Section 

323 of I.P.C. is extended upto a year with fine which 

may up to 1,000/- (Rupees One Thousand) only. 

The punishment of the instant case is on the lower 

side. Therefore, this Court is of the view that 

punishment is lenient one and imposed after 

considering the various aspects of the instant case. 

No further leniency can be considered by this Court 

and accordingly, the punishment is also affirmed and 

upheld. 

28) Accordingly, the appeal is dismissed. 

29) Send back the record of G.R. to the learned 

Lower Court with a copy of this Judgment on 

compliance.
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Given under my hand and seal of this Court on this 

the 26th day of November, 2021.  

 

        (Syed Burhanur Rahman) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.  

 
 
 
Certified that the Judgment is typed  
to my dictation and corrected by me 
and each page bears my signature. 
 
 
 

(Syed Burhanur Rahman)  
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 
 
Transcribed and typed by:  
Sri Montu Kherkatary, Stenographer. 

 

  


