
1 
 

IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F.T.C.), 
LAKHIMPUR, NORTH LAKHIMPUR. 

           

 Present:  Syed Burhanur Rahman, A.J.S., 
  Addl. Sessions Judge (F.T.C.), 

Lakhimpur, North Lakhimpur. 
       

Criminal Appeal No.28(3)/2018. 
           

Appellant: 1) Md Ishab Ali, 
        2) Md Nizamuddin, 
        3) Md Abdul Khaleque, 
               4) Md Taibur Ali, 
        5) Musst. Fozila Khatoon and  
        6) Musst. Phul Banu @ Phulesa Khatoon. 
 -Vs- 
Respondent: State of Assam.  
    
Advocate for appellant: Mr S. Sarkar. 
Advocate for State: Mr M.P. Hazarika.  
Date of argument: 01/10/2021. 
Date of Judgment: 02/11/2021.  
         

JUDGMENT 

1) This criminal appeal has been preferred by the 
accused/appellants namely, Md Ishab Ali, Md 
Nizamuddin, Md Abdul Khaleque, Md Taibur Ali, Musst. 
Fozila Khatoon and Musst. Phul Banu @ Phulesa 
Khatoon, under Sections 374 of Cr.P.C. against the 
impugned judgment and order dated 16/07/2018 
passed by the learned Judicial Magistrate 1st Class, 
North Lakhimpur in G.R. Case No.1729/2014 convicting 
the accused/appellants under Sections 148, 149, 447, 
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323, 324 of I.P.C. and sentencing the accused/ 
appellants to undergo simple imprisonment for six 
months for the offence under Section 148 of I.P.C. and 
to undergo simple imprisonment for six months for the 
offence under Section 149 of I.P.C. and to undergo 
simple imprisonment for two months and a fine of 
Rs.200/- (Rupees Two Hundred) only each and in 
default of fine shall undergo simple imprisonment for 
fifteen days for the offence under Section 447 of I.P.C. 
and to go undergo simple imprisonment for six months 
for the offence under Section 324 of I.P.C. and to 
undergo simple imprisonment for six months for the 
offence under Section 323 of I.P.C. All sentences are to 
run concurrently.  

2) Being highly aggrieved and dissatisfied with the 
aforementioned judgment and order so passed by the 
learned Judicial Magistrate 1st Class, North Lakhimpur, 
accused/appellants preferred this appeal and they 
prayed to set aside the impugned judgment and order 
and to acquit them. 

3) I have heard Mr M.P. Hazarika, the learned Additional 
Public Prosecutor for the State and Mr. S. Sarkar, 
learned counsel for the accused/appellants.  

4) Now the question to be decided in this appeal is 
whether the learned Lower Court was justified in 
convicting the accused/appellants under Sections 148, 
149, 447, 324, 323 of I.P.C. 

Contd… 



3 
 

5) Before entering into the merit of the appeal, let me go 
to the facts of the prosecution case. As per the Ejahar 
filed by the informant Md Siraj Ali, it is revealed that on 
03/09/2014, at about 4:30 AM, while his father Md 
Abdul Khalek and his elder brother Md Sahabuddin 
were on bed, the accused persons forming an unlawful 
assembly and carrying ‘jathi jung’ in their hands 
entered into his house with the intention to kill and 
assaulted father and elder brother of the informant and 
thereby caused grievous injuries to them. 

6) On receipt of the F.I.R., North Lakhimpur P.S. Case 
No.939/2014 was registered under Sections 147, 148, 
149, 447, 448, 326, 325 of I.P.C. against the accused 
persons. Thereafter, the I.O. submitted the Charge-
sheet against the accused persons under Section of 
I.P.C. Learned Court below after hearing the 
prosecution as well as the accused persons, convicted 
the accused persons under Sections 148, 149, 447, 
324, 323 of I.P.C. and sentencing the accused/ 
appellants to undergo simple imprisonment for six 
months for the offence under Section 148 of I.P.C. and 
to undergo simple imprisonment for six months for the 
offence under Section 149 of I.P.C. and to undergo 
simple imprisonment for two months and a fine of 
Rs.200/- (Rupees Two Hundred) only each and in 
default of fine shall undergo simple imprisonment for 
fifteen days for the offence under Section 447 of I.P.C. 
and to go undergo simple imprisonment for six months 
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for the offence under Section 324 of I.P.C. and to 
undergo simple imprisonment for six months for the 
offence under Section 323 of I.P.C. All sentences are to 
run concurrently. In order to prove the prosecution 
case, six numbers of prosecution witnesses had 
adduced evidence on oath. The accused persons were 
also been examined under Section 313 of Cr.P.C., who 
completely denied the allegation and stated that they 
will not adduce any evidence in their support.  

7) Now let me appreciate the entire evidence on record to 
find out whether the prosecution has been able to 
prove the case against the accused persons beyond all 
reasonable doubt. 

8) P.W.-1 namely, Md Siraj Ali, who is the informant of 
this case, in his evidence has stated that while the 
informant was sleeping, the accused persons assaulted 
his father with ‘jathi jung’ and fractured his hand and 
thereafter, his elder brother and mother were assaulted 
and they sustained injuries on their legs, hands, foots 
and heads as the accused persons had assaulted them 
with a ‘dao’.  

9) In his cross-examination, P.W.-1 has stated that he was 
very much present at the Moghuli on the date of 
occurrence. Further he admitted that no explanation for 
delay of filing the F.I.R. was mentioned and he denied 
the suggestion that he was in Sonapur on the date of 
occurrence.  
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10) P.W.-2 namely, Md Abdul Khalek is the father of the 
informant and one of the victims of this case. He stated 
in his evidence that while he was at home, the accused 
persons entered in his place of residence and assaulted 
him. The timing mentioned by him was 5:30/6:00 AM. 
He specifically implicated the accused Ishab Ali and 
Nizamuddin. He also stated that due to financial crisis, 
he went to the hospital for medical checkup after one 
day. 

11) In his cross-examination, P.W.-2 has mentioned 
about the pendency of a case filed by the accused 
persons against them. 

12) P.W.-3 namely, Musst. Rabia Khatoon is the mother 
of the informant and allegedly one of the victims of the 
instant case. She has stated that the accused persons 
entered into their house with ‘lathi’ and 'jathi’ and they 
assaulted her along with Abdul Khalek and Sahabuddin.  

13) In her cross-examination, P.W.-3 has specifically 
stated that the informant Siraj Ali was at Sonapur and 
they informed Siraj Ali about the incident. She denied 
the suggestion that they called Siraj Ali from Sonapur 
and filed the F.I.R. dated 04/09/2014 as there is 
already a cross case pending against them. 

14) P.W.-4 namely, Md Abdul Malek has stated that the 
incident took place in the house of his elder brother, he 
heard the hue and cry and although he did not go to 
the place of occurrence, he saw the accused Ishab Ali 
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assaulting Abdul Khalek and also saw the injuries upon 
Sahabuddin. According to him he saw this incident from 
a distant place. 

15) In his cross-examination, he has stated that the 
informant Siraj Ali is his nephew. Further he stated that 
Siraj on the said day was in Sonapur.  

16) P.W.-5 is Dr Kiran Chandra Deka who was at 
Nowboicha P.H.C. as Sub-Divisional Medical & Health 
Officer. On 03/09/2014, at around 10:30 AM, he 
examined Musst. Rabia Khatoon, Md Abdul Khalek and 
Md Sahabuddin. In his evidence, he has stated about 
various dressed as well as stitched wounds in the body 
of all the victims. 

17) In his cross-examination, he has stated that he has 
not produced any reference against the requisition 
made by the Nowboicha O.P. about the instant case. 
He further stated that he has not administered any 
treatment against the three victims and also failed to 
produce any reference sent from the Bongalmara. 

18) P.W.-6 Sri Indeswar Gogoi who was the I/C of 
Nowboicha O.P. He received the F.I.R. from Siraj Ali on 
04/09/2014 and registered the same on 05/09/2014 in 
the North Lakhimpur P.S. He investigated the case and 
after recording the statements of the witnesses, 
collected the medical reports of the victims/injured.  
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19) In his cross-examination, he has stated that 
informant was not present at the place of occurrence. 
Also he has stated that no weapon involved in the said 
incident was seized by him. However he stated that 
another cross case pending regarding the same 
incident. The incident took place on 03/09/2014, but 
the P.W. 3 in his cross-examination stated that incident 
did not take place on 03/09/2019. Also it is mentioned 
in his cross that a land dispute between the accused 
persons and the informant is pending. 

20) The accused persons under Section 313 of Cr.P.C. 
were in total denial of the incident. I have heard both 
the parties.  

21) The learned counsel on behalf of the accused 
persons have taken ground that the Trial Court had 
completely failed to consider that no weapons were 
seized by the I.O., ignored the points of contradictions 
arriving out of the cross-examinations of the 
prosecution witnesses, all the prosecution witnesses 
except the I.O. and M.O. are interested witnesses, and 
also a result of the cross case pending against the 
victim by the accused. The learned Additional Public 
Prosecutor however strongly objected the said 
contention and submitted that Trial Court after proper 
appreciation has rightly convicted the accused persons 
in the instant case. 

Contd… 



8 
 

22) The bare perusal of the evidence on record goes on 
to show various contradictions on the prosecution 
version. As per the F.I.R. filed by the informant i.e., 
P.W.-1, the alleged offence occurred on 03/09/2014, at 
around 4:30 AM. As per the Gregorian calendar, 3rd 
September, 2014 is a Wednesday. However, the 
victim/injured witness as P.W.-2 Abdul Khalek and 
P.W.-3 Rabia Khatoon have specifically mentioned in 
their evidence that the alleged incident had taken place 
on Sunday. Therefore, this is a major contradiction 
regarding the date of occurrence of the alleged 
incident.  

23) Further, as per the F.I.R., the alleged incident 
happened at about 4:30 AM, on 03/09/2014. However, 
the F.I.R. was only registered on 04/09/2014, at 
about3:30 PM, which is about 35 hours after the 
incident. But, there is no explanation whatsoever for 
the delay in filing the Ejahar in the Nowboicha O.P. This 
again in absence of any explanation creates doubt in 
the prosecution story.  

24) In the case of H.R Khana and G.K Miter J.J  
reported in AIR 1973 (S.C) 501, the Hon’ble 
Supreme Court held that “ First Information report in a 
criminal case is an extremely vital and valuable piece of 
evidence for the purpose of corroborating the oral 
evidence adduced at the trial. The importance of the 
above report can hardly be overestimated from the 
standpoint of the accused. The object of insisting upon 
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25) In the case of S. Rajendra Babu and P. 
Venkatarama Reddi   reported in AIR 2003 (S.C) 
1813, the Hon’ble Supreme Court held that “The delay 
of 12 hours in filling FIR in the instant case irrespective 
of the fact that police station is situated only at a 
distance of 100 meters from the spot of incident is 
another factor sufficient to doubt the genuineness of 
FIR”.  

26) Moreover, in the Ejahar, it is mentioned by the 
informant Md Siraj Ali that only Abdul Khalek (his 
father) and Sahabuddin (his brother) were the two 
injured person. However, the prosecution has 
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27) P.W.-1 in his evidence has stated that at the time of 
alleged incident, he was at Moghuli i.e., the place of 
occurrence and had seen the incident. But, this is again 
a total contradiction when we compare the evidence 
adduced by P.W.-3 and P.W.-4 who have clearly stated 
that the informant Siraj Ali was at Sonapur at the time 
of the incident. It again creates doubt in the mind of 
the Court regarding the truthfulness of the actual 
incident. 

28) Moreover, the I/O did not make any attempt to 
recover the weapons i.e., ‘lathi’, ‘jathi’ or ‘dao’ used by 
the accused persons for committing the alleged 
offence. It is true that failure to seize the weapon per 
seis not sufficient to acquit the accused. However, 
when the prosecution version is tainted with various 
suspicions, then non seizure of weapon can be another 
ground for acquittal of the accused. 

29) Further injury report as adduced by the prosecution 
is also not free from suspicion. P.W.-5 Dr Kiran Chandra 
Deka has adduced evidence stating that on 
03/09/2014, at around 10:30 AM, three injured namely 
Abdul Khalek, Sahabuddin and Rabia Khatoon of 
Moghuli under North Lakhimpur P.S. were examined by 
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him and he found some stitched and dressed wounds 
on various parts of their body. However, he failed to 
give any reference of the requisition made by 
Nowboicha O.P. for medical checkup in the instant 
case. Moreover, he also stated in his cross that he did 
not medically administer any treatment upon the 
victims. Therefore, the medical certificate issued by the 
said doctor cannot be regarded as a valid certificate as 
he was not involved in the treatment of the 
injured/victims. Moreover, P.W.-2 Abdul Khalek in his 
chief has specifically stated that due to financial crisis 
his treatment was taken on the next day of the alleged 
incident. If we consider the incident happened on 
03/09/2014, then the medical treatment of P.W.-2 
ought to be on 04/09/2014. Therefore, the injury report 
issued by Dr Kiran Chandra Deka (P.W.-5) cannot relied 
upon as the same is clouded with suspicion and tainted 
one. 

30) Finally this is also a fact as admitted by P.W.-2 as 
well as P.W.-6 that there is a cross case pending 
regarding the same incident. P.W.-6, I.O. in his cross 
further stated that although the incident took place on 
03/09/2014, but P.W.-3 in his cross-examination stated 
that incident did not take place on 03/09/2014. The 
I.O. further stated that there is a land dispute between 
the accused persons and the informant. Therefore, it 
emerged from the evidence adduced by the I.O. that 
there is a possibility of bogus case filed against the 
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accused on account of personal enmity by the 
informant and his family members. 
 

31) The Hon’ble Supreme Court in Sunil Kumar 
Sambhudayal Gupta and Ors.  vs. State of 
Maharashtra reported in  (2011)2SCC(Cri)375 
has dealt with aspects pertaining to material 
contradictions in a trial thus-  
“While appreciating the evidence, the court has to take 
into consideration whether the contradictions/omissions 
had been of such magnitude that they may materially 
affect the trial. Minor contradictions, inconsistencies, 
embellishments or improvements on trivial matters 
without effecting the core of the prosecution case 
should not be made a ground to reject the evidence in 
its entirety. The Trial Court, after going through the 
entire evidence, must form an opinion about the 
credibility of the witnesses and the appellate Court in 
normal course would not be justified in reviewing the 
same again without justifiable reasons. (Vide: State 
Represented by Inspector of Police v. Saravanan 
and Anr. AIR 2009 SC 152). 
15. Where the omission(s) amount to a contradiction, 
creating a serious doubt about the truthfulness of a 
witness and other witness also make material 
improvements before the court in order to make the 
evidence acceptable, it cannot be safe to rely upon 
such evidence. (Vide: State of Rajasthan v. 
Rajendra Singh (2009) 11 SCC 106). 
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16. The discrepancies in the evidence of eye-witnesses, 
if found to be not minor in nature, may be a ground for 
disbelieving and discrediting their evidence. In such 
circumstances, witnesses may not inspire confidence 
and if their evidence is found to be in conflict and 
contradiction with other evidence or with the statement 
already recorded, in such a case it cannot be held that 
prosecution proved its case beyond reasonable doubt. 
(Vide: Mahendra Pratap Singh v. State of Uttar 
Pradesh (2009) 11 SCC 334). 
17. In case, the complainant in the FIR or the witness 
in his statement under Section 161 Cr.P.C., has not 
disclosed certain facts but meets the prosecution case 
first time before the court, such version lacks credence 
and is liable to be discarded. (Vide: State 
Represented by Inspector of Police, Tamil Nadu 
v. Sait @ Krishnakumar (2008) 15 SCC 440). 
18. In State of Rajasthan v. Smt. Kalki and Anr. 
AIR 1981 SC 1390, while dealing with this issue, this 
Court observed as under: In the depositions of 
witnesses there are always normal discrepancies, 
however honest and truthful they may be. These 
discrepancies are due to normal errors of observation, 
normal errors of memory due to lapse of time, due to 
mental disposition such as shock and horror at the time 
of the occurrence, and the like. Material discrepancies 
are those which are not normal, and not expected of a 
normal person.  
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19. The Courts have to label the category to which a 
discrepancy belongs. While normal discrepancies do not 
corrode the credibility of a party's case, material 
discrepancies do so. (See: Syed Ibrahim v. State of 
A.P. AIR 2006 SC 2908; and Arumugam v. State 
AIR 2009 SC 331).  
20. In Bihari Nath Goswami v. Shiv Kumar Singh 
and Ors. (2004) 9 SCC 186, this Court examined the 
issue and held: Exaggerations per se do not render the 
evidence brittle. But it can be one of the factors to test 
credibility of the prosecution version, when the entire 
evidence is put in a crucible for being tested on the 
touchstone of credibility.  
21. While deciding such a case, the Court has to apply 
the aforesaid tests. Mere marginal variations in the 
statements cannot be dubbed as improvements as the 
same may be elaborations of the statement made by 
the witness earlier. The omissions which amount to 
contradictions in material particulars i.e. go to the root 
of the case/materially affect the trial or core of the 
prosecution's case, render the testimony of the witness 
liable to be discredited.” 
 

32) Thus, it is true that minor contradictions, 
inconsistencies, embellishments or improvements on 
trivial matters without affecting the core of the 
prosecution case should not be made a ground to reject 
the evidence in its entirety. However, when the 
contradictions/omissions had been of such magnitude 
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as discussed above, this Court has no option but to 
consider that such contradictions/omissions have 
material affect upon the trial. It appears that the 
evidence of witnesses are inconsistent with each other 
and the material discrepancies stated above render the 
whole testimony of the witnesses unworthy of 
credence. Even if I become over lenient to the 
prosecution case and do not abandon the evidence of 
the so called eye witnesses, then also when I closely 
consider the reliability, I find their evidence is neither 
wholly reliable nor wholly unreliable. And conviction 
based upon such tainted witnesses is not called for and 
it would not be safe to rely on such evidence, which is 
neither wholly reliable nor wholly unreliable, to indict 
the accused/appellants for commission of offence 
alleged. 
 

33) Therefore, I am of the considered opinion that the 
order dated 16/07/2018 in G.R. Case No.1729/2014 
passed by the learned Judicial Magistrate 1st Class, 
North Lakhimpur is liable to be interfered with and 
accordingly, I allow this appeal and set aside the 
judgment and order dated 16/07/2018 passed by the 
learned Judicial Magistrate 1st Class, North Lakhimpur in 
which the accused persons namely, Md Ishab Ali, Md 
Nizamuddin, Md Abdul Khaleque, Md Taibur Ali, Musst. 
Fozila Khatoon and Musst. Phul Banu @ Phulesa 
Khatoon were convicted under Sections 148, 149, 447, 
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     324, 323 of I.P.C. Hence, the said impugned judgment  
and order is hereby set aside.  

 
34) Accordingly, the appeal is allowed. 

35) Send back the record of G.R. to the learned Lower 
Court with a copy of judgment on compliance. 

Given under my hand and seal of this Court on 2ndday 
of November, 2021. 

           ( Syed Burhanur Rahman ) 
Addl. Sessions Judge (F.T.C.), 
 Lakhimpur, North Lakhimpur.  

 
Certified that the Judgment is typed  
to my dictation and corrected by me 
and each page bears my signature. 
 
 
( Syed Burhanur Rahman )  
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 
 
Transcribed and typed by:  
Sri Montu Kherkatary, Stenographer.   
 
 

 

 


