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IN THE COURT OF THE ADDITIONAL SESSIONS
JUDGE (FTC), LAKHIMPUR, AT NORTH

LAKHIMPUR.

Present: Syed Burhanur Rahman, A.J.S.,

Addl. Sessions Judge (FTC),

Lakhimpur, North Lakhimpur.

CRIMINAL REVISION NO.19(3)2019

(Revision  Petition  preferred  u/s  397/  399  Cr.  P.  C

against the Order dated 02.07.2019, passed by the

Court of the learned Judicial Magistrate First Class,

Lakhimpur,  North  Lakhimpur,  in  connection  with

Misc. Case No.79/2017 u/s 125 CrPC ).

Petitioner/ Revisionist : Md. Rafiqul Islam.

Respondent       : Mustt. Kulsuma Begum.

Advocate appeared for the Revisionist :Mr. Aminur

Rahman.

Advocate  appeared  for  the  Respondent  :Mr.  A.H.

Bhuyan

Date of hearing       :  02.11.2021.

Judgment delivered on  :  11.11.2021.
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J U D G M E N T

1. The instant Revision Petition has been preferred

u/s 397 Cr.P.C read with Section 399 Cr.P.C by Md.

Rafiqul  Islam,  being  highly  aggrieved  and

dissatisfied  with  the  Judgment  &  Order  dated

02.07.2019  passed  in  Misc.  Case  No.79/2017  u/s

125 Cr.P.C by the learned Judicial  Magistrate First

Class,  Lakhimpur,  North  Lakhimpur,  whereby  an

award  of  maintenance  was  granted  @ Rs.4,000/-

only  per  month  i.e.,  Rs.2,000/-  only  for  the

Respondent,  Kulsuma  Begum and  Rs.2,000/-  only

for her minor daughter from the petitioner/2nd party.

2.  The  factual  matrix  of  the  instant  case  as

projected  by  the  respondent/1st party  is  that  the

respondent/1st party married the petitioner/2nd party

according to Islamic rites and rituals about 7 years

ago. Out of their wedlock, they were blessed with

two children. From the very day of their marriage,

the  petitioner/2nd party  started  to  torture  the

respondent/1st  party  physically as well as mentally.

On 01.04.2017,  the petitioner/2nd party drove out

the  respondent/1st  party  from  her  matrimonial

house after marrying another lady. The petitioner /

2nd party  forcefully kept with him the three year old

son from the respondent/1st party. The petitioner/2nd

party is a person of barbarous nature and used to

beat the respondent/1st party invariably. The
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petitioner  /2nd party  is  an  able-bodied  person,  he

works  as  a  contractor  in  Arunachal  Pradesh  and

earns  Rs.21,000/-  per  month.  The  petitioner  /2nd

party   has land measuring 6 / 7 bighas. Moreover,

he  has  a  fishery.  The  petitioner  /2nd party  earns

Rs.30,000/- to 40,000/- per month from the fishery,

and as such, she has prayed for granting monthly

maintenance  @ Rs.7,000/-  i.e.,  Rs.2,000/-  for  her

daughter  and  Rs.5,000/-  for  herself,  from  the

petitioner /2nd party .

3. Subsequently, the petitioner /2nd party in the said

Misc.  Case appeared before  the  Court  below and

filed Written Statement  contending  inter  alia that

the  petitioner  /2nd party  had  never  tortured  the

respondent/  1st  party  physically  and  mentally.  In

fact, the respondent / 1st party tried to separate the

petitioner/2nd party  to  live  separately  from  his

mother and in this regard, there was some kind of

argument between them and on 20.06.2011, when

the petitioner /2nd party  was not at his house, the

respondent  /  1st  party  tried to  commit  suicide  by

swallowing  poison.  After  that,  the  petitioner  /2nd

party  took her to North Lakhimpur Civil Hospital by

108 Ambulance and gave her proper treatment and

accordingly,  she  was  cured.  On  22.07.2011,  both

the  parties  had  executed  an  affidavit,  where  the

respondent  /  1st  party   mentioned  that  she  has

swallowed poison by default and the petitioner /2nd
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party  had  never  tortured  her  physically  and

mentally and never demanded dowry from her and

never ousted her  from his  house.  Also he denied

that he is remarried for the second time. He further

contends that he was not at home on 01.04.2017

due  to  his  job  in  Arunachal  Pradesh,  when

respondent /  1st  party  left the matrimonial house

and went away to her parental house taking away

the younger child. The respondent / 1st party  many

a times had left the matrimonial house on her own

will without informing him and went to her parental

house and later due to his family’s intervention she

was  back  on  mutual  understanding.  He  informed

this matter to Laluk Police Station. Then he stated

that she tried to maintain illicit relationship with her

ex-boyfriend   because  of  which  there  was  fight

between them and  hence, he gave “Talaaq” to her.

He stated that he earns  Rs.4,000/- only per month

by  working  as  a  daily  wage  earner  in  Arunachal

Pradesh  and   owns  three  kathas  of  land  by

inheritance where he had constructed his house. He

denied to have any fishery. Hence, he contends that

she is not entitled to any maintenance from him.

4.  Thereafter,  vide  Judgment  &  Order  dated

02.07.2019  passed  in  Misc.  Case  No.79/2017  u/s

125 Cr.P.C by the learned Judicial  Magistrate First

Class,  Lakhimpur,  North  Lakhimpur,  whereby  an

award of maintenance was granted @ Rs.4,000/-
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only  per  month  i.e.,  Rs.2,000/-  only  for  the

Respondent,  Kulsuma  Begum and  Rs.2,000/-  only

for  her  minor  daughter  from  the  petitioner/2nd

party . 

5.  In  the  instant  Criminal  Revision  Petition,  the

above  mentioned  impugned  Judgment  &  Order

dated  02.07.2019  is  challenged  on  the  various

grounds, which inter alia are that the learned court

below  passed  the  impugned  order  without

application of judicious mind, giving primacy to the

respondent/1st party’s evidence and neglecting the

evidence  adduced  by  petitioner  /2nd party,  and

arrived erroneously while determining Rs 4000/-pm

as maintenance to the respondent / 1st party.

    

POINT FOR DETERMINATION

1. Whether  the  learned  Trial  Court  has  rightly

appreciated  the  evidence  and  materials  on

record  while  granting  maintenance  allowance

u/s  125  CrPC  in  favour  of  the  Respondent,

namely Kulsuma Begum and her minor child or

is  there  any  error  in  Law  in  passing  the

impugned Order of granting said maintenance in

favour of the Respondent, Kulsuma Begum ?

DISCUSSION, DECISION AND REASONS

THEREON
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6. I have heard both the parties duly represented by

the  engaged  counsels.  I  have  scrutinized  the

Revision Petition, and the entire materials available

thereon,  to  arrive  at  a  just  decision.   The  lower

Court  below  has  categorically  come  to  the

conclusion that “It can be known that the second

party  has  an  earning  source  and  he  has  been

earning  and  as  already  held  in  the  point  for

determination No.1, the first party being the wife of

second party is  entitled to be maintained by the

second party and so is her daughter, who has been

admitted to be their daughter by the second party

in his evidence. It can be held that the second party

has sufficient means.”

7.  There  is  no  dispute  regarding  the  marriage

between the parties and that petitioner/2nd party is

the  father  of  the  minor.  Although,  the

respondent/1st  party   has  stated  that  the  present

Petitioner  works  on  a  contract  and  earns

Rs.22,000/-  per  month  and  Rs.688/-  per  day  and

has seven bighas of land, but the present Petitioner

has taken a stand that he is earning only Rs.4,000/-

per month as a helper of a mason and owned only

three kathas of land. However, regarding earning of

Rs.4,000/- per month, as stated by the Petitioner,

no  documentary  or  any  other  evidence  was

adduced before the Court below. Regarding actual
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ownership of land also, no concrete evidence by the

Petitioner had adduced. Further, it is also found by

the Court below in the impugned Judgment & Order

dated 02.07.2019 that the Respondent/ first party is

unable to maintain herself and her minor daughter

and  there  is  no  source  of  income  to  sustain

themselves.

8. In Chaturbhuj vs. Sita Bai reported in (2008)

2 SCC 316 Hon’ble Supreme Court has held that

”The object of the maintenance proceedings is not

to  punish  a  person  for  his  past  neglect,  but  to

prevent  vagrancy  by  compelling  those  who  can

provide support to those who are unable to support

themselves and who have a moral claim to support.

The  phrase  "unable  to  maintain  herself"  in  the

instant case would mean that means available to

the  deserted  wife  while  she  was  living  with  her

husband and would not take within itself the efforts

made  by  the  wife  after  desertion  to  survive

somehow. Section 125 Cr.P.C. is a measure of social

justice and is specially enacted to protect women

and children and as noted by this Court in Captain

Ramesh  Chander  Kaushal  v.  Mrs.  Veena  Kaushal

and  Ors.   1979CriLJ3  falls  within  constitutional

sweep of Article 15(3) reinforced by Article 39 of

the  Constitution  of  India,  1950  (in  short  the

'Constitution').  It  is  meant  to  achieve  a  social

purpose. The object is to prevent vagrancy and
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destitution.  It  provides  a  speedy  remedy  for  the

supply of food, clothing and shelter to the deserted

wife.  It  gives  effect  to  fundamental  rights  and

natural  duties  of  a  man  to  maintain  his  wife,

children  and  parents  when  they  are  unable  to

maintain  themselves.  The  aforesaid  position  was

highlighted in Savitaben Somabhai Bhatiya v. State

of Gujarat and Ors. 2005 CriLJ 2141.”

9. In  Jabsir  Kaur  Sehgal  v.  District  Judge

Dehradun & Ors. reported in (1997) 7 SCC 7,

Apex Court has held that “Court has to consider the

status  of  the  parties,  their  respective  needs,

capacity of the husband to pay having regard to his

reasonable expenses for his own maintenance and

those he is obliged under the law and statutory but

involuntary  payments  or  deductions.  Amount  of

maintenance fixed for the wife should be such as

she can live in reasonable comfort considering her

status and the mode of life- she was used to when

she lived with her husband and also that she does

not feel handicapped in the prosecution of her case.

At the same time, the amount so fixed cannot be

excessive or extortionate”

10.  The  Hon’ble  Supreme  Court  in  Shamima

Farooqui Vs Shahid Khan 2015(5) SCC 705 held

that  “The  High  Court,  without  indicating  any

reason, has reduced the monthly maintenance
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allowance  to  Rs.  2,000/-.  In  today's  world,  it  is

extremely difficult to conceive that a woman of her

status would be in a position to manage within Rs.

2,000/- per month. It can never be forgotten that

the  inherent  and  fundamental  principle  behind

Section  125  Code  of  Criminal  Procedure  is  for

amelioration of the financial state of affairs as well

as mental agony and anguish that woman suffers

when  she  is  compelled  to  leave  her  matrimonial

home. The statute commands there has to be some

acceptable arrangements so that  she can sustain

herself.  The  principle  of  sustenance  gets  more

heightened when the children are with her.  Be it

clarified that  sustenance does not  mean and can

never  allow to  mean  a  mere  survival.  A  woman,

who  is  constrained  to  leave  the  marital  home,

should not be allowed to feel  that she has fallen

from grace and move hither and thither arranging

for sustenance. As per law, she is entitled to lead a

life in the similar manner as she would have lived in

the house of her husband. And that is where the

status and strata of the husband comes into play

and  that  is  where  the  legal  obligation  of  the

husband becomes a prominent one. As long as the

wife is held entitled to grant of maintenance within

the  parameters  of  Section  125  Code  of  Criminal

Procedure, it has to be adequate so that she can

live with dignity as she would have lived in her
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matrimonial  home.  She  cannot  be  compelled  to

become a destitute or a beggar. There can be no

shadow of doubt that an order Under Section 125

Code  of  Criminal  Procedure  can  be  passed  if  a

person despite having sufficient means neglects or

refuses to maintain the wife. Sometimes, a plea is

advanced by the husband that he does not have

the means to pay, for he does not have a job or his

business  is  not  doing  well.  These  are  only  bald

excuses and, in fact, they have no acceptability in

law. If the husband is healthy, able bodied and is in

a position to support himself, he is under the legal

obligation  to  support  his  wife,  for  wife's  right  to

receive  maintenance  Under  Section  125  Code  of

Criminal  Procedure,  unless  disqualified,  is  an

absolute right.”

11. Therefore  the aim of inserting the provision of

maintenance under section 125 Cr.P.C is to compel

a  man  to  perform his  moral  obligation  which  he

owes  to  the  society  in  respect  of  his  wife  and

children who are unable to maintain themselves so

that they are not left destitute on the scrap heap of

the society and thereby driven to a life of vagrancy,

immorality  and  crime  for  their  subsistence.  This

being the position in law, it  is the obligation cast

upon the husband to maintain his wife and children.

He cannot be permitted to plead that he is unable
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to maintain the wife due to financial constraints as

long as he is capable of earning. In the case in hand

Respondent/ first party  is the wife of petitioner/ 2nd

party and she is a distressed woman, mother of a

minor daughter  and is  unable to  maintain herself

and petitioner/ 2nd party being her husband refused

to provide maintenance to her without any just and

reasonable ground.

12. It is pertinent to mention here that the object of

Section 397 Cr.P.C is to set a patent defect or error

of  jurisdiction  or  Law.  There  has  to  be  a  well-

founded  error.  The  revisional  jurisdiction  can  be

invoked  where  the  decision  under  challenge  are

grossly erroneous and there is no compliance with

the provisions of Law, material evidence is ignored

or  judicial  discretion  is  exercised  arbitrarily  or

perversely. Further, the revisional jurisdiction of the

Court is very limited one and cannot be exercised in

a routine manner.

13.  Moreover,  any  Revision  against  the  Order

awarding  maintenance by  the  Magistrate  u/s  125

CrPC, the revisional Court has no power to reassess

the  evidence  and  substitute  its  own  finding.  The

question  whether  a  person  is  unable  to  sustain

herself  or  whether  the  husband  having  sufficient

means neglects or refuses to maintain the wife, are
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preeminently  the  question  of  fact  and  cannot  be

reopened at the revisional stage and the revisional

Court cannot substitute its own views.

14.  Considering all  the  above aspects,  I  hold  the

impugned Judgment & Order dated 02.07.2019 for

granting of maintenance allowance in favour of the

Respondent,  Kulsuma Begum and her  minor  child

by the Court below, is correct and there is no error

of  Law.  I  find  nothing  to  be  interfered  with  the

Judgment & Order passed by the learned Trial Court.

15.  Accordingly,  the  Judgment  &  Order  dated

02.07.2019  passed  by  the  learned  Judicial

Magistrate First Class, Lakhimpur, North Lakhimpur,

in Misc. Case No.79/2019 u/s 125 Cr.P.C is, hereby,

upheld.

16.  In  the  light  of  the  above  order,  the  Revision

Petition  is  void  of  any  merit,  and  is  accordingly

dismissed. However, no cost to the parties.

17. Send back the Trial Court record with a copy of

the Court Judgment to the learned Trial Court.

Judgment & Order is signed, sealed and delivered in
the open Court on the 11th day of November, 2021.

                  ( Syed Burhanur Rahman )
  Addl. Sessions  Judge (FTC),
 Lakhimpur, North Lakhimpur.



13                 Criminal Revision No.19(3)2019.

Certified that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

( Syed Burhanur Rahman )
Addl. Sessions  Judge (FTC),
Lakhimpur, North Lakhimpur.

Transcribed and typed by :
Sri Satyabrata Kshattry,
Stenographer Grade-I.


