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IN THE COURT OF ADDITIONAL SESSIONS JUDGE 

(F.T.C), LAKHIMPUR, NORTH LAKHIMPUR. 
 

P R E S E N T 
    Syed Burhanur Rahman, A.J.S., 

 Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur. 

 
Sessions Case No.95(NL)2018. 

U/s- 294,341,326,307,511 of the I.P.C.    
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State of Assam 

-Versus-  
       Sri Nitul Baruah, …...Accused.  

 
A P P E A R A N C E 

For the State:  Mr. M.P. Hazarika, Ld. Addl. P.P.  

For the Accused:  Mr. G. Dutta, Ld. Advocate. 

 

Date of evidence : 27.07.2018, 27.08.2018, 21.12.2018, 

02.02.2019, 26.03.2019, 18.06.2019, 28.08.2019, 

10.10.2019. 

Argument heard on: 04.10.2021. 

Judgment delivered on : 08.11.2021    

 
 

J  U  D  G  M  E  N  T 

1. The prosecution case, inter-alia, in brief, is that on 

26.06.2017, informant Sri Kanak Dutta lodged an 

ejahar at Bihpuria P.S. alleging that on that day, at 

about 9:00 p.m., while he was returning home in a 

bike from the house of Sri Dilip Pujari after practicing 

music, and when he reached in front of the Gosaichuk 

Trinayan Mandir, he heard some sounds from the side 
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of the road .Thinking that the cows might have 

entered into his paddy field, he turned the head-light 

of his bike and saw the accused person namely, Sri 

Nitul Baruah along with his (accused) younger brother 

Sri Dipankar Baruah at that place. When he was about 

to leave from the said place, the accused person 

rebuked him with some obscene language and rushed 

towards the road. And thereafter, he restrained him 

along with his bike on the PWD road and caused injury 

on his face by giving fist blows and even attempted to 

kill him by inflicting ‘dao’ blows on his head. However, 

somehow he could manage to save himself from such 

attack, although in the process he sustained grievous 

injury on his head. The younger brother of the 

accused Sri Dipankar Baruah and one inhabitant of 

Gosaichuk Gaon namely, Sri Diganta Baruah saved his 

life and then the accused person had fled away. 

2. On receipt of the ejahar, a case was registered vide 

Bihpuria P.S. Case No.557/2017, u/s- 294,341,326,307 

of IPC and then the police conducted the investigation 

of the case and after completion of the investigation 

submitted charge-sheet u/s- 294,341,326,307 of IPC 

against the accused person Sri Nitul Baruah. 

3. On appearance of the accused person before the 

learned Committal Court, the learned Magistrate after 

giving copy of the case to him and notifying the 

learned Public Prosecutor committed the case to the 
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Court of Sessions.  

4. The case is received by this Court on transfer for 

disposal. On appearance of the accused person before 

this Court and after hearing both sides a charge under 

section- 294,341,326,307,511 of IPC is framed against 

him, the same is read over and explained to him to 

which he has pleaded not guilty.  

5. During trial prosecution has examined as many as 

9(nine) witnesses. After closure of the prosecution 

evidence, the accused person is examined u/s- 313 of 

Cr.P.C. The pleas of the accused person are of total 

denial and he has adduced evidence of 2(two) DWs in 

his defence. 

6. POINT FOR DETERMINATION: 

 i) Whether the accused person, on 26.06.2017 

at about 9:00 P.M. at Santapur Sisapather Gaon, in 

front of ‘Gosaichuk Trinayan Temple’ under Bihpuria 

P.S., did an obscene act, namely rebuked the 

informant Sri Kanak Dutta with some filthy languages, 

and that such act or uttering was obscene and that it 

caused annoyance to other, and thereby committed an 

offence punishable under Section 294 of IPC, as 

alleged? 

ii) Whether the accused person, on the same 

date, time and place, wrongfully restrained the 
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informant Sri Kanak Dutta, while he was going on the 

road by riding a motorcycle, and thereby committed 

an offence punishable under Section 341 of IPC, as 

alleged? 

 iii) Whether the accused person, on the same 

date, time and place, voluntarily caused hurt to 

informant Sri Kanak Dutta, by giving fist blows on his 

face as well as ‘dao’ blows on his head, and thereby 

committed an offence punishable under Section   326 

of IPC, as alleged? 

iv) Whether the accused person, on the same 

date, time and place, did an act to informant Sri Kanak 

Dutta i.e. attempted to kill him by assaulting him with 

a ‘dao’, on his head, with such intention and under 

such circumstances, that, if by that act, he had caused 

the death of him, he would have been guilty of 

murder, and thereby committed an offence punishable 

under Section 307/511 of IPC, as alleged? 

DISCUSSIONS, DECISION & REASONS 

THEREOF: 

7. I have carefully perused the evidence and the 

materials available in the case record. Heard 

arguments advanced by the Ld. Advocates of both 

sides. Now, let us examine the evidence on record to 

adjudicate the case in hand.  
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8. PW.1, Sri Kanak Dutta (informant/victim) stated that 

he knows the accused person. He also knows 

Dipankar Baruah, who is the younger brother of the 

accused person. On 26.06.2017, at about 8:00/ 8:45 

p.m., while he was returning home from the house of 

his teacher Dilip Pujari after practicing music, he saw 

some persons cutting fishes, in front of Trinayan 

Temple. When he with the help of his motorcycle 

headlight watched thereupon, accused Nitul Baruah 

rushed towards him taking ‘dao’ in his hands. He 

restrained the victim, rebuked him with some obscene 

languages and also gave fist blows on his person and 

when he asked the accused as to why he had done 

such acts, the accused inflicted him blow with ‘dao’ on 

his head. Consequently, victim had fallen down from 

the bike. In the meantime, one Dipankar Baruah 

(brother of the accused) and Diganta Baruah arrived 

at the place of occurrence and rescued him from the 

hands of the accused person. Thereafter, after 

informing his family members by Diganta Baruah, he 

was taken to the Hospital. 

9.  In cross, PW1 stated that he does not know well how 

to write. He did not write the ejahar, which was 

written by someone else. He has denied that he does 

not know well as to what have been written in the 

ejahar. He also stated that the people take ‘dao’ when 

going to cut fishes. There are some people in and 
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around the place of occurrence for cutting fishes. He 

had neither stated before the police nor mentioned in 

the ejahar about the obscene words used by the 

accused person at the time of occurrence, which he 

had disclosed in his evidence-in-chief before this 

Court. He has also denied that he had not stated 

before the police that the accused person had inflicted 

‘dao’ blows on his head, for which he had fallen down 

from the motorcycle. These facts also had not been 

written in the ejahar.   He has further denied that at 

the place of catching fishes by the accused person, on 

being put his motorcycle light upon the accused while 

the accused approached him to enquiry, he had 

pressed the neck of the accused due to previous 

grudge and scuffling had taken place between them, 

when he had sustained simple injury on his head by 

falling on the concrete road.  

10. PW.2, Sri Madhab Dutta, stated that the 

informant is his younger brother. He knows the 

accused person. On the day of occurrence i.e. 

26.06.2017 at about 9:00 p.m., while he was taking 

meal at his house, the younger brother of the accused 

Diganta Baruah shouted that somebody had assaulted 

Kanak Dutta near the ‘Trinayan’ Temple. Immediately, 

he proceeded to the place of occurrence, where he 

saw that his brother Kanak Dutta was somehow 

standing on his knee holding the bike in injured 
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condition. He saw injury on the head of his brother 

and on being asked, victim told him that while he was 

returning home from Bihpuria in a bike, the accused 

person was cutting fishes and as the headlight of his 

bike fell upon the accused person, the accused 

attacked his brother with a ‘dao’, causing injury on his 

person. 

11. In cross, PW2 admitted that he is not the eye 

witness of the occurrence. He, however, denied all the 

suggestions made by the defence. 

12. PW.3, Sri Arun Dutta, stated that the informant 

is his elder brother. He knows the accused person. The 

occurrence took place on 26.6.2017 at about 8:30 

p.m. and at that time, he was taking meal in his 

house. One Diganta Baruah informed them that the 

accused person had assaulted his brother Kanak Dutta 

with a ‘dao’. Immediately, he along with said Diganta 

had gone to the place of occurrence and saw his 

brother staying on his knees by holding the bike 

sustaining injury on his head. At that time, his another 

brother Madhab Dutta also arrived, thereafter, they 

had taken the injured to the hospital. Later on, on 

being asked, his brother/victim told him that the 

accused person had assaulted him with a ‘dao’ causing 

grievous injury on his person. He saw cut injury on the 

right side on forehead of his brother.  
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13. In cross, PW3 has stated that he had not seen 

the exact incident, as he was taking meal in his house 

at that time. He also denied all the suggestions made 

by the defence. 

14. PW.4, Sri Dipankar Baruah, stated that he knows 

the informant. The accused person is his elder brother. 

On that fateful day the alleged incident had taken 

place at about 7:30 / 8:00 p.m. near the Trinayan 

temple situated at Gosaichuk area. At that time, he 

and the accused person had gone to cut fishes in the 

paddy field and while they were cutting fishes, 

informant Kanak Dutta was coming from the Bihpuria 

side on the road by riding a bike. Kanak Dutta  

stopped his bike near to them, threw the headlight of 

his bike upon them and his accused brother asked the 

informant’s  identity. As the informant gave no any 

reply, then the accused person taking a ‘dao’ in his 

hands approached towards the informant. Thereafter, 

some verbal quarrel had taken place between the 

informant and the accused person and when he 

proceeded to them on the road, he saw the informant 

Kanak Dutta was pressing the neck of the accused 

person. During the said scuffling, the ‘dao’ taken by 

the accused had struck upon the head of the 

informant and then the informant had fallen on the 

ground sustaining cut injury on his head. At first he 

did not see the cut injury of the informant, but later 
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on, with the help of his torch light, he saw the 

bleeding from the head of the informant. He could 

stop the quarrel between them and in the meantime, 

one Diganta Baruah went there, who also dissolved 

the quarrel and informed the matter to the family of 

the informant.  

15. In cross, PW4 stated that as the informant 

Kanak Dutta had pressed the neck of his accused 

brother, so his brother tried to save himself from the 

clutches of the informant, at that time, the ‘dao’ 

already in the hands of his brother had touched the 

head of the informant for which the informant 

sustained simple injury on his head, but the accused 

had not intentionally inflicted the ‘dao’ blow. 

16. PW5, Sri Chandra Neog, stated that he knows 

both the parties. On the day of occurrence, at about 

8:00/ 8:30 p.m. while he was returning home from the 

Temple, he saw the informant and the accused 

persons making hue and cry. He also saw the accused 

person and his brother Dipankar Baruah to come to 

the road from cutting fishes and Dipankar Baruah was 

trying to defuse the quarrel between the informant 

and the accused. Thereafter, he saw simple injury on 

the forehead of the informant. 

17. In cross, PW5 has stated that he had not seen 

as to how Kanak had sustained head injury.  
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18. PW6, Sri Dambaru Saikia, stated that he knows 

both the parties. On the day of occurrence, at about 

7:00/ 7:30 p.m. near the Trinayan Temple, situated in 

their locality and at that time, when he was ready to 

go home from the temple, he heard some hue and cry, 

and he saw 3/ 4 persons having quarrel in front of the 

gate of the Temple. The informant and the accused 

person were scuffling between each other and the 

informant sustained bleeding by falling on the 

concrete road.  Thereafter, the brothers of the 

informant had taken him to the hospital. In fact, he 

did not know about the cause of injury of the 

informant or about the cause of occurrence. At this 

stage, the prosecution has declared hostile this 

witness. 

19. In cross, PW6 has stated that when he arrived at 

the place of occurrence, he saw scuffling between 

both the parties and Kanak sustained head injury by 

falling on the concrete road, having slight scratches on 

his skin and other than that he knows nothing.  

20. PW7, Sri Diganta Baruah, stated that he knows 

both the parties. The occurrence had taken place one 

day, about 1 ½ years back, at about 7:00/ 8:00 p.m. 

on the road near the Trinayan Temple, when he was 

returning home in a bike, he saw some people 

gathering near the Trinayan temple, where he heard 

that scuffling had taken place among them. He also 
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saw slight bleeding from the head of informant Kanak 

Dutta and at that time, he saw Dipankar Dutta at the 

place of occurrence. In cross, he has stated that he 

had not at all seen any occurrence. He had seen the 

accused person standing at a few distance from the 

place of occurrence and also had not seen any 

argument between them.  

21. PW8, Dr. Abhilash Mohanty (M/O), stated that on 

26.06.2017, he was serving as Medical officer at 

Bihpuria Block CHC, North Lakhimpur and on that day, 

at about 9:47 p.m., he medically examined Sri Kanak 

Datta who was escorted by Home Guard- Bijay 

Hazarika from Bihpuria Police Station. On examination 

on the body of Sri Kanak Datta, he found the 

followings:- 

“Whatever the injury sustained by him seemed 

to be sinful nature which was half in each by 1(one) 

cm in size and it was sustained at the left side of scalp 

and injury was found to be fresh one which might be 

caused by blunt object.” 

22. In cross, PW8 stated that he had not mentioned 

about his license number in the report and such type 

of injury may be caused by falling upon any hard 

substance, and for such type of a simple injury, as 

person will not die. 

23. PW9, Sri Tez Bahadur Gurung, ASI of Police 
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(I/O), has stated that on 26/6/2017, he was working 

as ASI at Bihpuria police station and on that day, the 

then O/C of Bihpuria P.S., Inspector Dhaneswar Das 

received an ejahar lodged by informant one Sri Kanak 

Dutta and registered it vide Bihpuria P.S. Case 

No.557/17, u/s-294,341,326,307 of IPC and then 

entrusted him to conduct the preliminary investigation 

into the case. Thereafter, S/I Lakhi Kt. Bora was 

entrusted to complete the investigation of the said 

case. Accordingly, said S/I Lakhi Kt. Borah 

accompanied him during his preliminary investigation 

of this case. After taking the charge of investigation, 

they visited the place of occurrence, prepared a sketch 

map of the place of occurrence. He recorded the 

statements of the informant/ victim as well as other 

witnesses u/s- 161 of Cr.P.C. He also produced said 

Dipankar Baruah before the Hon’ble Court for 

recording his statement u/s- 164 of Cr.P.C. He sent the 

informant/ injured for his medical examination, seized 

one weapon i.e. dao with wooden handle, on being 

produced before them by said Dipankar Baruah @ 

Dulu. Later on, he collected the medical report of the 

injured Sri Kanak Dutta from the concerned Medical 

officer. On completion of his preliminary investigation 

and finding sufficient materials for involvement of the 

accused person Sri Nitul Baruah u/s- 294,341,323,307 

of IPC, he handed over the Case Diary to the S/I- 

Kamaleswar Deka, who finally submitted charge sheet 
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against the accused person under the aforesaid 

sections of law. He further stated that S/I Lakhi Kt. 

Borah has been retired from his service. He recognized 

the seized weapon i.e. the dao, which had been 

produced by Sri Dipankar Baruah during their 

investigation. 

24. In cross, examination, PW9 has stated that the 

ejahar was received by the O/C of Bihpuria P.S. on 

26.6.2017 at about and they visited the place of 

occurrence on the same day i.e. 26.6.2017 at about 

9:20 p.m. The nearby people of the place of 

occurrence have not been examined during his 

investigation. The informant/ victim Kanak Dutta has 

also not been produced before the Court for recording 

his statement u/s- 164 of Cr.P.C. He also stated that 

PW2, Karun Dutta did not state before him that 

Diganta Baruah came to their house and informed 

about the incident and with the bicycle of said Diganta 

Baruah, he had gone to the place of occurrence; and 

that he saw the injured in knee down position 

sustaining injury on his person near the bicycle. 

Further he denied the suggestions made by the 

defence. 

25. Accused had denied all the allegations put u/s 

313 statements. Defence has also adduced 2 DWs in a 

bid to demolish the prosecution version. 
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26. DW1, Dr. Debojit Borah (M/O), stated that on 

30.06.2017, he was working at Health Care Centre 

located at Laluk and on that day one patient named 

Sri Nitul Chutia Boruah came to his clinic and he 

medically examined him and on examination found as 

follows:- 

B.P.- 120/70 mmHg pharynx congested inflamed. 

Chest- Clear. 

W.S.- NAD.  

P.A.- 1oKoSo 

R. 

Bactomin 375 mg 1 - BDPC (14), 

Zymor AP/ Zerodol SP 1 – BDPC (10). 

Beladine Gurgle 

Aciloc 150 mg 1 – BDACx10D. 

Ext.A is his medical report and Ext.A(1) is his 
signature thereon. 

 

27. In cross- examination, DW1 has stated 

thatgenerally, whatever medicines he had prescribed 

to Nitul Chutia Baruah, usually could be used 

whenever a person suffering from cold diseases. He 

had given the said prescription on 03.06.2017 and on 

the same day, he had examined Sri Nitul Chutia 

Baruah, which has not been reflected on the said 

Ext.A. 

28. DW2, Sri Nitul Baruah (accused) has stated that 

he knows the informant Kanak Dutta. On 26.06.2017, 
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at about 8:30 p.m., the alleged occurrence had taken 

place and on that day, while he along with his younger 

brother Dipankar Baruah was catching fishes in the 

paddy field, in front of Trinayan Temple. The informant 

coming on a bike, put its head-light upon them and he 

enquired him (informant) on several times, but no any 

reply was given to him. Thereafter, when he 

approached the informant out of anger, the informant 

had pressed on his neck causing injury on his neck, for 

which he had to go to the Doctor at Laluk for 

treatment. An incident of scuffling had taken between 

him and the informant while he tried to save himself 

from the informant and during that scuffling the 

informant had fallen down on the road sustaining 

injury on his forehead.  

29. In cross, DW 2 (accused) has stated that the 

Ext.A- prescription was issued by the concerned 

Doctor (DW1) on 30.06.2017 showing his treatment. 

He has denied that as no any injury was found on his 

body, so the concerned Doctor has not mentioned 

about any injury. He has admitted that at the time of 

occurrence, there was a mit-dao in his hands and 

there was weapon in the hands of the informant. He 

has not brought Dipankar as his defence witness in 

this case, although said Dipankar was with him at the 

time of cutting fishes. He has denied the suggestions 

put to him. He has admitted that the Ext.A is a 
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certificate regarding his fever. 

30. Bare perusal of the evidence on record goes on 

to show that PW.1, Sri Kanak Dutta is the informant as 

well as the victim of the instant case. He clearly 

implicated the accused namely, Nitul Baruah and 

stated that on 26.06.2017, at about 8:00/8:45 PM, 

while he was returning home from the house of his 

teacher Dilip Pujari after practicing music, accused 

Nitul Baruah assaulted him with the ‘dao’ in his hand 

near Trinayan Temple. The accused restrained him, 

rebuked with some obscene languages and also gave 

fist blow upon him. Thereafter, accused inflicted him 

with ‘dao’ injury on his head and resultantly he fell 

from the bike. In the meantime when Dipankar Baruah 

(PW.4) and Diganta Baruah (PW.7) reached the place 

of occurrence and saved him. PW.2, Sri Madhab Dutta 

who is the brother of PW.1,Kanak Dutta had stated 

that upon informed by Diganta Baruah about the 

incident he reached the place of occurrence and saw 

his brother Kanak Dutta somehow standing on his 

knee holding the bike in injured condition. Upon 

making inquiry about the incident, his brother told him 

that the accused person had assaulted him. Same 

stand was taken by PW.3, Sri Arun Dutta who is 

another brother ofPW-1.  PW.8, Dr Abhilash Mohanty 

also corroborated as far as the injury is concerned. He 

stated that he found an injury sustained on the left 
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side of the scalp which was fresh on the body of the 

victim and the same was caused by the blunt object. 

31. The Hon’ble Supreme Court while appreciating the 

evidentiary value of the injured witness has held in 

catena of judgments that such witness should be given 

due weightage in considering the evidence and generally 

such witness is considered reliable. In Abdul Sayeed v. 

State of M.P. (2010) 10 SCC 259 has held that “The 

question of the weight to be attached to the evidence of 

a witness that was himself injured in the course of the 

occurrence has been extensively discussed by this Court. 

Where a witness to the occurrence has himself been 

injured in the incident, the testimony of such a witness is 

generally considered to be very reliable, as he is a 

witness that comes with a built-in guarantee of his 

presence at the scene of the crime and is unlikely to 

spare his actual assailant(s) in order to falsely implicate 

someone. "Convincing evidence is required to discredit 

an injured witness". 27.While deciding this issue, a 

similar view was taken in, Jarnail Singh v. State of 

Punjab (2009) 9 SCC 719, where this Court reiterated 

the special evidentiary status accorded to the testimony 

of an injured accused and relying on its earlier 

judgments held as under: 

Darshan Singh (PW 4) was an injured witness. He had 

been examined by the doctor. His testimony could not be 

brushed aside lightly. He had given full details of the 
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incident as he was present at the time when the 

assailants reached the tubewell. In 

ShivalingappaKallayanappa v. State of Karnataka 

1994 Supp (3) SCC 235, this Court has held that the 

deposition of the injured witness should be relied upon 

unless there are strong grounds for rejection of his 

evidence on the basis of major contradictions and 

discrepancies, for the reason that his presence on the 

scene stands established in case it is proved that he 

suffered the injury during the said incident. 

In State of U.P. v. Kishan Chand (2004) 7 SCC 

629, a similar view has been reiterated observing that 

the testimony of a stamped witness has its own 

relevance and efficacy. The fact that the witness 

sustained injuries at the time and place of occurrence, 

lends support to his testimony that he was present 

during the occurrence. In case the injured witness is 

subjected to lengthy cross- examination and nothing can 

be elicited to discard his testimony, it should be relied 

upon (vide Krishan v. State of Haryana (2006) 12 SCC 

459). Thus, we are of the considered opinion that 

evidence of Darshan Singh (PW 4) has rightly been 

relied upon by the courts below. 

28. The law on the point can be summarized to the 

effect that the testimony of the injured witness is 

accorded a special status in law. This is as a 

consequence of the fact that the injury to the witness 
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is an in-built guarantee of his presence at the scene of 

the crime and because the witness will not want to let 

his actual assailant go unpunished merely to falsely 

implicate a third party for the commission of the 

offence. Thus, the deposition of the injured witness 

should be relied upon unless there are strong grounds 

for rejection of his evidence on the basis of major 

contradictions and discrepancies therein.” 

32. PW.4, Sri Dipankar Baruah who is actually the 

brother of the accused Nitul Baruah needs to be 

scrutinized with great care as he himself is a blood 

relative of the accused. He had stated that the 

informant threw headlight of his bike upon them. His 

brother i.e., accused Nitul Baruah asked the 

informant’s identity and as the informant gave no 

reply, the accused person taking a ‘dao’ in his hand 

approached the informant to the road. Thereafter, 

some verbal quarrel took place between the 

informant/victim and the accused person. When he 

proceeded towards the road, he saw the 

informant/victim was pressing the neck of the accused 

person and during the said scuffling, the ‘dao’ taken 

by the accused had fallen upon the head of the 

informant, and thereby sustaining the cut injury on his 

head. Thereafter, Diganta Barauh (PW.7) reached the 

place of occurrence and successfully stopped the 



20 

 

Contd… 

 

quarrel between the informant/victim and the 

accused.  

33. As far as the evidence adduced by PW 4 is 

concerned, it is clear from his evidence that his 

brother i.e., accused actually rushed towards the 

victim with the ‘dao’ in his hand.  The very fact that 

the accused rushed towards the victim with the ‘dao’ 

clearly indicate that he wanted to attack the victim 

upon his failure to respond his query when the 

headlight of the bike was threw upon them. Later on, 

it appears that he tries to make some exculpatory 

statements, may be in a bid to save his brother from 

conviction. 

34. The Apex Court in GangadharBehera and 

Ors. vs. State of Orissa reported in 

(2002)8SCC381 has held“Even if major portion of 

evidence is found to be deficient, in case residue is 

sufficient to prove guilt of an accused, notwithstanding 

acquittal of number of other co-accused persons, his 

conviction can be maintained. It is the duty of Court to 

separate grain from chaff. Where chaff can be 

separated from grain, it would be open to the Court to 

convict an accused notwithstanding the fact that 

evidence has been found to be deficient to prove guilt 

of other accused persons. Falsity of particular material 

witness or material particular would not ruin it from 

the beginning to end. The maxim "falsus in unofalsus 
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in omnibus" has no application in India and the 

witnesses cannot be branded as liar. The maxim 

"falsus in unofalsus in omnibus" has not received 

general acceptance nor has this maxim come to 

occupy the status of rule of law. It is merely a rule of 

caution. All that it amounts to, is that in such cases 

testimony may be disregarded, and not that it must be 

disregarded. The doctrine merely involves the question 

of weight of evidence which a Court may apply in a 

given set of circumstances, but it is not what may be 

called 'a mandatory rule of evidence.'(See  NisarAlli  

v.  The State of Uttar Pradesh   1957CriLJ550 ). 

Merely because some of the accused persons have 

been acquitted, though evidence against all of them, 

so far as direct testimony went, was the same does 

not lead as a necessary corollary that those who have 

been convicted must also be acquitted. It is always 

open to a Court to differentiate accused who had been 

acquitted from those who were convicted. (See  

Gurucharan Singh and Anr.  v.  State of Punjab   

1956CriLJ827 ). The doctrine is a dangerous one 

specially in India for if a whole body of the testimony 

were to be rejected, because witness was evidently 

speaking an untruth in some aspect, it is to be feared 

that administration of criminal justice would come to a 

dead-stop. Witnesses just cannot help in giving 

embroidery to a story, however, true in the main. 

Therefore, it has to be appraised in each case as to 
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what extent the evidence is worthy of acceptance, and 

merely because in some respects the Court considers 

the same to be insufficient for placing reliance on the 

testimony of a witness, it does not necessarily follow 

as a matter of law that it must be disregarded in all 

respect as well. The evidence has to be shifted with 

care. The aforesaid dictum is not a sound rule for the 

reason that one hardly comes across a witness whose 

evidence does not contain a grain of untruth or at any 

rate exaggeration, embroideries or embellishment. 

(See Sohrab s/o BeliNayata and Anr.  v.  The 

State of Madhya Pradesh   1972CriLJ1302 and  

UgarAhir and Ors.  v. The State of Bihar  AIR 

1965 SC 277). An attempt has to be made to, as 

noted above, in terms of felicitous metaphor, separate 

grain from the chaff, truth from falsehood. Where it is 

not feasible to separate truth from falsehood, because 

grain and chaff are inextricably mixed up, and in the 

process of separation an absolutely new case has to 

be reconstructed by divorcing essential details 

presented by the prosecution completely from the 

context and the background against which they are 

made, the only available course to be made is to 

discard the evidence in toto. (See  Zwinglee Ariel  v.  

State of Madhya Pradesh AIR 1954 SC 15 and 

Balaka Singh and Ors.  v. The State of Punjab   

1975 CriLJ 1734). As observed by this Court in 

State of Rajasthan v.  SmtKalki and Anr. 1981 
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CriLJ 1012 , normal discrepancies in evidence are 

those which are due to normal errors of observation, 

normal errors of memory due to lapse of time, due to 

mental disposition such as shock and horror at the 

time of occurrence and those are always there 

however honest and truthful a witness may be. 

Material discrepancies are those which are not normal, 

and not expected of a normal person. Courts have to 

label the category to which a discrepancy may be 

categorized. While normal discrepancies do not 

corrode the credibility of a party's case, material 

discrepancies do so. These aspects were highlighted 

recently in Krishna Mochi and Ors. v. State of 

Bihar etc. 2002CriLJ2645 . Accusations have been 

clearly established against accused-appellants in the 

case at hand. The Courts below have categorically 

indicated the distinguishing features in evidence so far 

as acquitted and convicted accused are concerned.” 

35. Defence counsel submits that the accused may 

be given the benefit the doubt as many PWs are 

actually interested witness, PW.6, Sri Dambaru Saikia, 

in fact, turned hostile and declared as Hostile Witness, 

PW.4stated that he saw the informant/victim was 

pressing the neck of the accused person and during 

the said scuffling the ‘dao’ taken by the accused had 

fallen upon the head of the informant and hence the 

case is not proved beyond reasonable doubt. 
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36. Per contra, learned Additional Public Prosecutor 

has submitted that there are eye witnesses in the 

instant matter, victim is actually an injured witness and 

sufficient corroborations, including the medical 

witness, are there to convict the accused. 

37. Exaggerated emphasis to the rule of “benefit of 

doubt” must not nurture fanciful doubts. Justice 

cannot be made sterile on the plea that it is better to 

let hundred guilty escape than punish an innocent. 

Letting guilty escape is also a failure of justice delivery 

system. The Hon’ble Supreme Court in 

ShivajiSahabraoBobade and Ors.  vs. State of 

Maharashtra  reported in (1973) 2 SCC 793 

observed that “The dangers of exaggerated devotion 

to the rule of benefit of doubt at the expense of social 

defence and to the soothing sentiment that all 

acquittals are always good regardless of justice to the 

victim and the community, demand especial emphasis 

in the contemporary context of escalating crime and 

escape. The judicial instrument has a public 

accountability. The cherished principles or golden 

thread of proof beyond reasonable doubt which runs 

through the web of our law should not be stretched 

morbidly to embrace every hunch, hesitancy and 

degree of doubt. The excessive solicitude reflected in 

the attitude that a thousand guilty men may go but 

one innocent martyr shall not suffer is a false 
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dilemma. Only reasonable doubts belong to the 

accused. Otherwise any practical system of justice will 

then break down and lose credibility with the 

community.   The evil of acquitting a guilty person 

light-heartedly as a learned author has sapiently 

observed, goes much beyond the simple fact that just 

one guilty person has gone unpunished. If unmerited 

acquittals become general, they tend to lead to a 

cynical disregard of the law, and this in turn leads to a 

public demand for harsher legal presumptions against 

indicated 'persons' and more severe punishment of 

those who are found guilty. Thus too frequent 

acquittals of the guilty may lead to a ferocious penal 

law, eventually eroding the judicial protection of the 

guiltless. For all these reasons it is true to say, with 

Viscount Simon, that "a miscarriage of justice may 

arise from the acquittal of the guilty no less than from 

the conviction of the innocent. . . ." 

38. I have heard both the sides. Certainly, it is a 

primary principle that the accused must be and not 

merely may be guilty before a court can convict and 

the mental distance between 'may be' and 'must be' is 

long and divides vague conjectures from sure 

conclusions. Witnesses, as Bantham said, are the eyes 

and ears of justice. In the instant matter, after close 

scrutiny from the evidence on record, there is a clear 

evidence of sustaining the injury by the 
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informant/victim caused by the accused namely, Nitul 

Baruah. The defence failed to dislodge the evidence of 

the prosecution witnesses in the cross examination. 

No material contradictions could be brought out. The 

evidence more particularly the one adduced by PW.1 

i.e., the victim himself clearly indicate the incident and 

the injury as well as the assault made by the accused 

person. This stand is further corroborated by the other 

eye witnesses including PW.4 and PW.7. Further PW.2 

as well as PW.3 also corroborate the story of PW.1 to 

the extent that they saw the injuredPW.1 in the place 

of occurrence. 

39. It may be reiterated that even PW 4, who is 

actually the brother of the accused stated that 

accused rushed towards the victim with the ‘dao’ in his 

hand.  The very fact that the accused rushed towards 

the victim with the ‘dao’ clearly indicate that he 

wanted to attack the victim upon his failure to respond 

his query when the headlight of the bike was threw 

upon them. Had it been only a verbal dual between 

the victim and the accused and accused rushed 

towards the victim without ‘dao’, then the scenario 

would have been totally a different one. But when 

accused rushed towards the victim with the ‘dao’, then 

the presence of mes rea, very much palpable.  The 

remaining part of his evidence is not reliable as the 

same is not a stand taken by the accused under 
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statement recorded under section 313 CrPC. Even as 

the DW 2 accused has taken a stand that when he 

approached the informant out of anger, the informant 

had pressed on his neck causing injury on his neck, for 

which he had to go to the Doctor at Laluk for 

treatment. However, in his cross examination he had 

admitted that medical report is a certificate regarding 

his fever. Even DW 1 i.e., the Doctor who issued the 

said medical report on 30.06.2017 has stated that 

generally, whatever medicines he had prescribed to 

Nitul Chutia Baruah, usually could be used whenever a 

person suffering from cold diseases. Hence, the stand 

taken by DW 2 as well PW 4 regarding the pressing of 

neck of the DW2/accused by the Informant/ PW 1 

stands demolished. Therefore, this court views that it 

may be an attempt made by PW 4 to save his brother 

from conviction. 

40. The prosecution version is further fortified by the 

medical evidence adduced by PW.8, doctor, when he 

examined the injured on 26/06/2017. The concepts of 

probability, and the degrees of it, cannot obviously be 

expressed in terms of units to be mathematically 

enumerated as to how many of such units constitute 

proof “beyond reasonable doubt”. Therefore, there is 

not an iota of doubt that victim was wrongfully 

restrained by the accused Nitul Baruah and assaulted 

him with a ‘dao’ for which victim sustained hurt 
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caused by accused Nitul Baruah, when I appreciate the 

whole evidence on record in a cumulative manner. 

However, as revealed from the cross examination of 

PW 8 Dr. Abhilash Mohanty, the said injury is of a 

simple injury and person will not die. However, facts 

and circumstances and evidence on record reveal that 

accused person had no intention to kill the victim. As 

such ingredients u/s 307 and 511 IPC has not proved 

against the accused persons.  

41. Another aspect that has cropped up in the 

instant case is regarding the fact that the Charge is 

framed under section 326 IPC i.e., graver offence but 

facts are proved which reduce it to a minor offence 

i.e., under section 324 IPC. Can the accused be 

convicted of the minor offence, although he is not 

charged with it? Section 222 Cr. P.C. stipulates that 

i) When a person is charged with an offence consisting 

of several particulars, a combination of some only of 

which constitutes a complete minor offence, and such 

combination is proved, but the remaining particulars 

are not proved, he may be convicted of the minor 

offence, though he was not charged with it.  

ii) When a person is charged with an offence and facts 

are proved which reduce it to a minor offence, he may 

be convicted of the minor offence, although he is not 

charged with it. 
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42. It is settled law that if the accused is charged for 

a graver offence and from the material available on 

record, lesser offence is made out, then he can be 

held guilty for the latter offence. There is no 

gainsaying that the offence punishable under Section 

324 IPC, is a lesser offence of Section 326 IPC. 

43. Accordingly accused Nitul Baruah, is found guilty 

u/s 341 and 324 IPC and he is convicted. However, he 

is acquitted from the charges u/s 307 and 511 IPC on 

benefit of doubt. 

44. Considering the nature of offence and the facts 

and circumstances of the case I am not inclined to the 

Provision of Probation of Offenders Act in respect of 

accused Nitual Baruah. 

45. Heard accused Nitual Baruah u/s 235(2) of Cr.P.C 

on the point of sentence. Considering the fact that 

accused is not a habitual offender, I am of the opinion 

that a lenient view may be taken while imposing the 

sentence will met the ends of justice. 

46. Accordingly, I sentence accused Nitual Baruah to 

undergo simple imprisonment for 15 days u/s 341 IPC 

and a fine of Rs.500/- (Rupees Five hundred only) in 

default of fine another S.I. For 5 days.  Accused is 

sentenced to undergo Rigorous Imprisonment for 2 

(two) years and a fine of Rs.5,000/- (Rupees Five 

thousand only) u/s 324 in default of fine another S.I. 



30 

 

Contd… 

 

for 3 months. Both the sentences shall run 

concurrently. The period of detention which already 

had undergone by the accused in the custody be set 

off in terms of 428 Cr.P.C. The fine amount be paid to 

the victim as compensation u/s 357 Cr.P.C. 

47. Let a free copy of the judgment be given to the 

accused Nitual Baruah immediately free of cost. 

Accused is informed about his right of appeal against 

the judgment and order of conviction and sentence. 

48. Send a copy of this judgment to the District 

Magistrate, Lakhimpur, North Lakhimpur in compliance 

with the provision laid down u/s 365 Cr.P.C. 

49. Judgment is pronounced and delivered in the 

Open Court.  

50. Case stands disposed of on contest. 

51. Given under my hand and seal of this Court on 

this 8th day of November, 2021. 

 

      (Syed Burhanur Rahman) 
     Addl. Sessions Judge (FTC),
     Lakhimpur, North Lakhimpur 
Dictated & Corrected by me: 
 
 
(Syed Burhanur Rahman) 
Addl. Sessions Judge (FTC), 
Lakhimpur, North Lakhimpur. 
 
Transcribed & typed by me: 
Shri  D. Chetia, (Steno). 
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