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 Criminal Appeal No.40(4)/2019.

IN THE COURT OF THE ADDITIONAL SESSIONS
JUDGE (F.T.C.), LAKHIMPUR, NORTH LAKHIMPUR.

Present: Syed Burhanur Rahman, A.J.S.,
Addl. Sessions Judge (F.T.C.),
Lakhimpur, North Lakhimpur.

Criminal Appeal No.40(4)/2019.

Appellant : Sri Gobindo Lahon

Respondent : State of Assam.

Advocate for appellant: Mr P. Gogoi.

Advocate for State: Mr M.P. Hazarika.

Date of argument: 29/10/2021

Date of order: 29/10/2021.

JUDGMENT/ORDER

1) Learned A.P.P. is present.

2)  Mr.  P.  Gogoi,  learned counsel  on behalf  of  the

appellant is also present.

3) Today, the matter was fixed for hearing. 

4) The learned counsel on behalf of the appellant

has produced certified copy of order passed by the

Hon'ble Gauhati  High Court  bearing  Crl.A.79/2018,
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wherein the Hon'ble Gauhati High Court vide order

dated  28/03/2018  has  held  that  “As  it  has  been

noted that the present appeal is preferred against

the  judgment  and  order  of  learned  Assistant

Sessions  Judge,  Lakhimpur,  North  Lakhimpur  in

Sessions Case No.103(NL)2017, so such appeal will

lie before the Court of Sessions Judge in terms of

Section 374(3)(c) CrPC. 

Accordingly,  appellant is  directed to place

the appeal before the appropriate forum. However,

the learned Appellate Court will consider the delay

that  has  been   caused  in  preferring  the  appeal

before the wrong forum. 

Criminal  Appeal  stands  disposed  of

accordingly”.

5) Upon perusal of the case record, it is revealed

that  the  learned  Assistant  Sessions  Judge,

Lakhimpur,  North  Lakhimpur  vide  impugned

judgment  and  order  dated  07/12/2018  has

convicted  the  present  appellant  namely,  Gobindo

Lahon  in  Sessions  Case  No.103(NL)/2017  under

Sections  366  (A),  376  IPC.  Accordingly,  learned

Assistant  Sessions  Judge,  Lakhimpur,  North

Lakhimpur sentenced the accused R.I.  for 5 (five)

years for the offence u/s 366 IPC along with a fine

of Rs.5,000/- (Rupees Five Thousand only), I.D. S.I. 
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for 2 (two) months and R.I. for  8 (eight) years u/s

376 IPC along with a fine of Rs.5,000/- (Rupees Five

Thousand  only),  I.D.  S.I.  for  2  (two)  months.

Moreover, the learned Court below did not bestow

any  benefit  to  the  accused  u/s  360  CrPC  or

Probation of Offenders Act, 1958.

6) It is pertinent to mention here that in the said

order passed by the Hon'ble Gauhati High Court in

Criminal Appeal No.79/2018, the appeal was held to

be laid before the Court of Sessions Judge in terms

of  section  374  (3)  (c)  CrPC.  However,  this  Court

upon the close scrutiny of the statutory provision,

has found that section 374 (3) (c) CrPC is pertaining

to an order which has been made or a sentence has

been  passed  under  section  360  CrPC  by  any

Magistrate. In such a situation, of granting benefit

of  probation u/s  360 CrPC by the Magistrate,  the

appeal will lie to the Court of Sessions.

7) As in the instant case, there is no such benefit of

probation under section 360 CrPC is granted by the

learned Assistant Sessions Judge while adjudicating

the Sessions Case No.103(NL)/2017, this Court may

not proceed with the criminal appeal as the same

would be in contravention to the clear cut statutory

provision  stipulated  in  the  374  (3)  (c)  Code  of

Criminal Procedure, 1973. Besides that section 374

(2) CrPC   has   further   mentions  that “Any person
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convicted on a trial held by a Sessions Judge or an

Additional  Sessions  Judge  or  on a trial  held by

any  other  Court in  which  a  sentence  of

imprisonment  for  more  than  seven  years has

been  passed  against  him  or  against  any  other

person convicted at the same trial, may appeal to

the High Court”. 

8) As in the instant impugned judgment passed by

learned Assistant Sessions Judge, Lakhimpur, North

Lakhimpur,  the  punishment  of  conviction  u/s  376

IPC is  imposed for  8 (eight)  years,  which is  more

than 7 (seven) years as stipulated in section 374 (2)

CrPC  and also no benefit of probation is granted,

this Court has no other option, but to respectfully

view that the Hon'ble Gauhati High Court is actually

the right  forum to  adjudicate the instant  criminal

appeal  in  terms  of  section  374  (2)  CrPC.

Accordingly,  this  Court  is  held  to  be  coram  non

judice. The appellant may approach the appropriate

forum, if so advised.

9) Copy of this order may be furnished to Registrar

(Jud.), Gauhati High Court. 

10) Disposed of accordingly.
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    Given under my hand and seal of this Court on

the 29th day of October, 2021.

( Syed Burhanur Rahman )   
 Addl. Sessions  Judge (F.T.C.),
  Lakhimpur, North Lakhimpur.

Certified that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

  ( Syed Burhanur Rahman )   
 Addl. Sessions  Judge (F.T.C.),
Lakhimpur, North Lakhimpur.

Transcribed and typed by:
Sri Montu Kherkatary, Stenographer.


