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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

Lakhimpur, North Lakhimpur

PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

Judicial Magistrate First Class,

Lakhimpur, North Lakhimpur

G.R. Case No. 784/2013

State

Versus

Sri Atul Gogoi

 ( Under Sections 409/403 IPC )

Charge framed on                   : 27.05.2014

Evidence recorded on : 23.11.2015, 02.03.2016, 23.06.2016, 
  10.08.2016, 20.11.2017,01.07.2019, 
  03.12.2019,  

Statements recorded on          : 23.06.2020

Arguments heard on                 : 14.09.2021

Judgment delivered on              : 29.11.2021

Advocate for the Prosecution    : Mr. Jongki Doley

Advocate for the Accused         : Mr. Sanjib Gogoi

J U D G E M E N T

1. Accused  person  stood  for  trial  for  commission  of

offence u/s 409/403 IPC.

2. Prosecution  case was  initiated  on receipt  of  a  report
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submitted  by  Jugakanta  Phukan  Phukan  Inspector,  Food

and Civil Supplies and Consumer Affairs, North Lakhimpur

addressed to the Deputy Commissioner dated 08.05.2013

regarding the anomalies committed by M/S Nakari GPSS in

distribution of Mid-day Meal Rice. As per the said report

the Inspector of Food and Civil Supplies made an enquiry

as directed by Deputy Commissioner, North Lakhimpur. On

enquiry  it  has  been  found  that  the  Secretary  of  Nakari

GPSS lifted Mid-day Meal Rice from FCI vide release Order

No.468805 dated 01.03.2013 for 64 nos. of LP schools and

206.01 quintals of Mid-day Meal Rice vide FCI release order

no.468806 dated 01.03.2013 for 17 nos. of Upper Primary

Schools and on 02.03.2013 against allotment of 4th quarter

for  the  year  2012-2013.  The  Inspector,  Food  and  Civil

Supply examined the owners of Fair Price Shops under M/S

Nakari GPSS Ltd. and came to know that out of the ten (10)

numbers of fair price shop three (3) numbers of fair price

shop owners were not getting their allotment of rice under

the Mid-day Meal Scheme for the month of January 2013 to

March  2013.  The  informant  also  submitted  that  the

anomalies are required to be investigated by police as the

rice under the Mid-day Meal Scheme does not fall under

the  purview  of  the  Assam  Public  Distribution  of  Article

Order 1982. Hence, this case.  

3.   The  said  report  was  forwarded  to  Learned  Deputy

Commissioner, North Lakhimpur and on receipt of the said

report Learned Deputy Commissioner forwarded the same

to  the  Superintendent  of  Police,  North  Lakhimpur  and

accordingly  North  Lakhimpur  Police  Station  Case

No.335/2013  was  registered  and  investigated  upon.  The

police  after  investigation  submitted  chargesheet  under

Sections  409/420  of  the  Indian  Penal  Code  against  the

accused Sri Atul Gogoi.  
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4. Thereafter,  cognizance  has  been  taken  and  summon

have been issued to the accused person. On appearance of

accused person, necessary documents required u/s 207 Cr.

P.C  have  been  furnished  to  accused.  On  perusal  of  the

materials  on record formal  charges  u/s  409/403 IPC  are

read over and explained to the accused person to which he

pleaded not guilty and claimed to be tried.

5. Prosecution in support  of its  case has examined only

thirteen (13) witnesses. 

6.  Accused was examined under section 313 of the Code

of  Criminal  Procedure wherein he denied the allegations

brought against him. Accused denied adducing evidence in

his defence.

7. I  have heard the arguments advanced by the learned

counsel for the accused person and Ld. A.P.P. Perused the

materials available in the case record. Upon hearing both

the parties and on perusal of the record, following points

for determination are formulated for proper adjudication of

this case.

POINT FOR DETERMINATION:

Point No 1: Whether the accused was entrusted with Mid-

Day  Meal  rice  in  his  capacity  as  a  public  servant,  i.e.,

Secretary  of  M/s  Nakari  GPSS  and  he  committed  criminal

breach of trust in respect of said rice from 4th quarter 2012-

2013  till  lodging  of  the  F.I.R.  and  thereby  committed  an

offence punishable u/s 409 of IPC?

Point  No  2: Whether  the  accused  in  the  year  2013

dishonestly misappropriated or converted to his own use Mid-

Day Meal rice amounting to 20.56 (Twenty Quintal Fifty Six

kilograms) belonging to the Food & Civil Supplies Consumer
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Affiars,  Lakhimpur  and  thereby  committed  an  offence

punishable u/s 403 of IPC? 

DISCUSSIONS, DECISIONS AND REASONS THEREOF:

8.  Now  let  me  try  to  decide  the  above  points  by

appreciating the evidence available in the case record. I

have  carefully  considered  the  evidence  available  in  the

instant  case.  Accused  is  facing  trial  for  commission  of

offence under Sections 409/403 of the Indian Penal Code. It

has been alleged that  the accused at  the relevant  time

was working as Secretary of Nakari GPSS and received rice

from FCI under the Mid-day Meal Scheme but same was

not  released  to  the  fair  price  shop  owners  meant  for

distribution  to  the  schools  and  thereby  misappropriated

more than 20 quintals 65 kilograms rice. P.W-1 Jugakanta

Phukan in his evidence stated that on 03.05.2013 he was

working  as  Inspector  of  Food  and  Civil  Supply  and

Consumers Affair,  Lakhimpur.  As directed by the Deputy

Commissioner, North Lakhimpur being the Nodal Officer he

informed  through  a  written  report  that  03  numbers  of

schools in Lakhimpur District did not receive mid-day meal

rice for the month of January, February and March 2013.

P.W-1 recorded the statement of three numbers of owners

of fair price shop and from them he came to know that the

03 fair price shop did not get rice under the Mid-day Meal

Scheme.  Later  on,  Deputy  Commissioner  Gaurav  Bothra

gave  written  complaint  to  the  Superintendent  of  Police,

North  Lakhimpur.  He  proved  the  written  complaint  as

Exhibit-1.

In  his  cross-examination  P.W-1  stated  that  he  made the

enquiry  as  directed by the  Deputy  Commissioner,  North

Lakhimpur. The report does not reveal that he made the
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enquiry  as  directed by the  Deputy  Commissioner,  North

Lakhimpur. P.W-1 is a vital witness who made the enquiry

but in cross-examination he stated that during enquiry he

did not go through the documents of FCI to ascertain as to

whether actually the rice was lifted from FCI for the month

of  January,  February  and  March  2013.  This  is  a  vital

lacunea in the prosecution case. P.W-1 while making the

enquiry should have collected documents to show that the

Nakari GPSS lifted rice from FCI under the PDS Scheme for

the relevant period and illegally retained / misappropriated

the same. Thus, it appears that P.W-1 submitted the report

only on the basis of verbal statement given by the three

fair price shop owners. Further P.W-1 admitted that besides

the  Secretary,  Nakari  Gaon  Panchayat  Samabayo  Samiti

had  a  President,  Vice  President,  Office  bearers  and  a

committee and all  of  them looks after the affairs of  the

Samabayo Samiti. If  that being the case the other office

bearer  of  GPSS  are  also  equally  liable  for  any

misappropriation  done  by  the  Samabayo  Samiti  as  the

Secretary  alone  could  not  have  committed  any offence.

Thus,  it  appears  that  the  evidence  of  P.W-1  could  not

establish any misappropriation done by the accused while

working as Secretary of Nakari GPSS. 

9.  P.W-2 Khadgaraj Pegu in his evidence stated that on

08.05.2013 he was working as Sub-Inspector of Food and

Civil Supplies and Consumer Affairs, Lakhimpur and on that

day  he  accompanied  P.W-1  to  Nakari  Samabayo  in

connection  with  an  enquiry  and  he  also  gave  his

statement.  Further  he  stated  that  the  informant  seized

cash memo, stock register, sale register, invoice, release

order  from  the  Samabayo  Samiti.  Witness  proved  the

seizure list marked as Exhibit-2.
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P.W-2 is a seizure witness and in his cross-examination he

stated that he does not know the contents of the seized

documents. Further, he stated that as appears from Exhibit

2 the documents were seized by SI of Police Nabajit Nath.

The evidence of  P.W-2 is  also not corroborated by P.W-1

himself  as  P.W-1  remained  silent  that  he  seized  any

document from Samabayo Samiti.  The evidence of P.W-2

clearly shows that he does not know anything about the

incident.  Thus,  P.W-2  also  could  not  support  the

prosecution case. 

10.  P.W-3  Dilip  Borah  stated  that  at  the  time  of

occurrence he was the Vice-President of Nakari Samabayo

Samiti. In the year 2013 the P.W-1 and P.W-2 came to their

office and seized cash memo, stock book, sale register and

obtained his signature in the seizure list. The accused was

the  Secretary  at  the  relevant  time.  The  agents  gave

complaint that they were not provided with rice from the

Samiti which was to be supplied to the school under the

Mid-day Meal Scheme. The evidence of P.W-3 shows that

he is a seizure witness and he did not give evidence to

show  that  the  accused  misappropriated  rice  meant  for

distribution. In his cross-examination he also admitted that

he  does  not  know  about  any  anomalies  committed  in

connection  with  mid-day  meal  rice.  Further  he  also

admitted the fact  that  the  Samabayo Samiti  consists  of

President, Vice-President, members and Secretary and all

of them work together and at the end of every month they

hold  meeting  and  make  necessary  calculation.  P.W-3

further submits that no anomalies were detected in respect

of  distribution  of  mid-day  meal  rice.  Therefore,  the

evidence of  P.W-3 also does not show that  accused had

misappropriated rice meant for distribution under the Mid-

day Meal Scheme.
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11. P.W-4 Smt. Kunja Tamuli, P.W-5 Surjya Majumdar

and P.W-6  Ranjit  Dutta  are  agents  under  the  Nakari

Samabayo Samiti. For the month of January, February and

March,  2013  they  demanded  rice  from  the  Samabayo

Samiti for distribution under the Mid-day Meal Scheme but

the accused did not provide rice and hence they gave this

information to Supply Office. Later on, the office recorded

their statement marked as Exhibits 3, 4 and 5.

From the evidence of the three agents, it appears that the

Samabayo Samiti failed to provide rice to the agents for

the relevant period and the accused also nowhere denied

this  fact.  However,  the  evidence  of  the  three  witnesses

also could not show that the Secretary of the Panchayat

did  receive  rice  from  the  FCI  and  same  was  illegally

misappropriated by the accused.      

12.  P.W-7 Manab Mohan Gogoi,  P.W-8 Md.  Rafique

Ahmed  and  P.W-9  Md.  Sahabuddin  Ahmed  in  their

evidence stated that they heard that the supply officials

seized some documents from the Samabayo Samiti while

the accused was working as Secretary of the Samiti. The

accused nowhere denied that he was not the Secretary at

the relevant time but the evidence of the three witnesses

remained silent regarding any anomalies committed by the

accused. Thus, the evidence of the three witnesses could

not implicate the accused having committed any offence.

13.  P.W-10  Bardwi  Khungur  Kachary  is  a  seizure

witness and he stated that on 28.03.2013 he accompanied

the informant to the fair price shop owned by Kunja Tamuli,

Ranjit Dutta and Surjya Mazumdar and seized some lifting

books where he has put his signature. Exhibit 2(2) is his

signature. The evidence of P.W-10 is not supported by the
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informant as he remained silent that P.W-10 accompanied

him during enquiry and that he seized any document from

the fair price shop owners. Therefore, the evidence of P.W-

10 lends no help to the prosecution case.

14.  P.W-11  Gaurav  Bothra  (Deputy  Commissioner)

stated that on 07.05.2013 he received an enquiry report

submitted by Inspector of Food and Civil Supply, CA, North

Lakhimpur  regarding  some  irregularities  in  the  Mid-day

Meal Scheme. After perusal of the report and the materials

P.W-11  sent  the  report  to  the  Superintendent  of  Police,

North Lakhimpur for investigation.  Exhibit 6 is his ejahar

and  Exhibit  6(1)  is  his  signature.  His  ejahar  is  also

accompanied by the report submitted by Jugakanta Phukan

along with the statement of fair price owner.

The evidence of this witness clearly shows that he lodged

the ejahar on the basis of report submitted by Jugakanta

Phukan as well as the statement given by three (03) fair

price shop owner. Thus, there is nothing to show that the

accused being the Secretary lifted rice meant for Mid-day

Meal Scheme but illegally misappropriated the same.

15. P.W-12 Ranjit Kumar Bhattacharya in his evidence

stated  that  on  22.05.2013  he  was  posted  as

Superintendent  of  FCS,  Lakhimpur  and  he  knows  the

informant  and  the  accused.  At  the  time  of  incident  the

accused was the Secretary of Nakari Samabayo Samiti who

lifted  rice  under  the  Mid-day  Meal  Scheme  from  FCS

Godown which are meant to be distributed among the fair

price shops but the accused did not give the rice to four

(04) numbers of fair price shops. For this Senior Inspector

Jugakanta Phukan enquired the matter  and seized some

documents such as allotment copies, FCI and accordingly
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he put his signature as seizure witness marked as Exhibit-

2.  Though this witness stated that the accused collected

rice from FCI but did not provide rice to four (04) fair price

shop owners which is not supported by the P.W-1 himself.

However, the enquiry report also does not show that the

04 numbers of shop owners did not receive their quota.

The seized documents are not produced before the Court

which  is  a  fatal  lacunea  in  the  prosecution  case.  Any

document alleged to have been seized to show that the

accused did lifted rice under the Mid-day Meal Scheme, the

same should have been produced in the Court to prove the

allegation of misappropriation to be correct but mere oral

evidence not supported by documentary evidence cannot

be accepted.

16. P.W-13 Nabajit Nath is the Investigating Officer of

this case and in his evidence he described the steps taken

by  him  during  investigation  he  proved  the  sketch  map

marked  as  Exhibit  6  and  the  chargesheet  marked  as

Exhibit  7  submitted by then  Officer-in-Charge Inspector

Dimbeswar  Roy.  The  evidence  of  Investigating  Officer

cannot  itself  prove  the  prosecution  case.  Further  the

evidence of Investigating Officer shows that he seized 10

nos. of documents on being produced by P.W-1. However,

P.W-1 remained silent that he collected those documents

from Nakari GPSS. Thus, evidence of Investigating Officer

also could not support the prosecution case.

17.  Considering the evidence in entirety it  appears that

the prosecution has failed to prove that the accused while

working  as  Secretary  of  Nakari  GPSS  committed

misappropriation of rice under the Mid-day Meal Scheme.

The prosecution could not prove that the Samabayo Samiti

lifted rice for the month of January, February and March
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2013 but the same was not handed over to the agents for

supply to the schools. In view of the above prosecution has

failed to prove charges against the accused and hence, the

accused  deserved  to  be  acquitted  and  is  accordingly

acquitted.

18.  The  Investigating  Officer  to  return  the  seized

documents accordingly. 

                                 
     O R D E R

19.  In  view  of  the  above  discussions,  I  am  of  the

considered opinion that, prosecution has failed to establish

the case against accused person, namely,  Sri Atul Gogoi.

Accordingly,  accused  is  acquitted  of  the  charge  u/s

409/403 IPC levelled against him in this instant case. 

20. Set the accused person at liberty forthwith.

21. The bail bond for the accused person is extended for a

further period of six (6) months. 

22. The case is disposed of on contest accordingly.

Given  under  my  hand  and  seal  on  this  29th day  of

November, 2021 at Lakhimpur, North Lakhimpur.

                                                 (Ms. Sparsita Garg)
                                           Judicial Magistrate First Class
                                           North Lakhimpur, Lakhimpur.
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A P P E N D I X

         A. WITNESS OF PROSECUTION: 

1. P.W-1 :Jugakanta Phukan

2. P.W-2 :Khadgaraj Pegu

3. P.W-3 :Dilip Borah

4. P.W-4 :Smt. Kunja Tamuli

5. P.W-5 :Surjya Majumdar

6. P.W-6 :Ranjit Dutta

7. P.W-7 :Manab Mohan Gogoi

8. P.W-8 :Md. Rafique Ahmed

9. P.W-9 :Md. Sahabuddin Ahmed

10. P.W-10 :Bardwi Khungur Kachary

11. P.W-11 :Gaurav Bothra (Deputy Commissioner)

12. P.W-12 :Ranjit Kumar Bhattacharya

13. P.W-13 :Nabajit Nath

         B. EXHIBITS OF PROSECUTION: 

1. Exhibit 1   : Written Complaint

2. Exhibit 1(1) : Signature of P.W-1 

3. Exhibit 2 : Seizure List

4. Exhibit 2(1) : Signature of P.W-2

5. Exhibit 2(2) : Signature of P.W-10

6. Exhibit 2(3) : Signature of P.W-12 

7. Exhibit 3 : Statement of P.W-4

8. Exhibit 3(1) : Signature of P.W-4 

9. Exhibit 4 : Statement of P.W-5

10. Exhibit 4(1) : Signature of P.W-5

11. Exhibit 5 : Statement of P.W-6

12. Exhibit 5(1) : Signature of P.W-6

13. Exhibit 6 : Forwarding Report to S.P., Lakhimpur, 

  North Lakhimpur and Sketch Map 

14. Exhibit 6(1) : Signature of P.W-11 and 
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  Signature of P.W-13  

15. Exhibit 7 : Chargesheet  

16. Exhibit 7(1) : Signature of Officer-in-Charge 

  Dimbeswar Roy

17. Exhibit 7(2) : Signature of P.W-13

         C. WITNESS OF DEFENSE: NIL

D. EXHIBITS OF DEFENSE: NIL

                                                            (Ms. Sparsita Garg)
                                                          Judicial Magistrate First Class

        North Lakhimpur, Lakhimpur.
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