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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS

           North Lakhimpur, Lakhimpur 

PRESENT:  Ms. Sparsita Garg, M.A, LL.M, AJS

       Judicial Magistrate First Class,

      North Lakhimpur, Lakhimpur 

MISC CASE NO. 131 OF 2017

(u/s 125 Cr.P.C) 

 Smti. Sirumoni Doley Pegu

W/o: Moniram Pegu

R/o village – Saboti Mishing Gaon 

P.S. - North Lakhimpur, 

Dist: Lakhimpur, Assam           .............1st Party/Petitioner

Versus 

Sri Moniram Pegu             

S/o Ronua Pegu

R/o village – Saboti Mishing Gaon 

P.S. - North Lakhimpur, 

Dist: Lakhimpur, Assam       .......... 2nd Party/Opposite Party

Evidence on affidavit on                    : 31.03.2018, 11.07.2019 

Cross-examination on        : 09.08.2018, 04.04.2019,

         17.04.2019, 31.05.2019

Arguments heard on                         : 06.04.2021

Final order passed on                 : 30.09.2021

Advocate for the Petitioner      : Mr. Sunadhar Patir 

         Advocate for the Opposite Party: Mr. Nitul Chandra Borah 
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FINAL ORDER

1. This instant proceeding have arisen out of an application u/s 125

Cr.P.C, 1973 filed by petitioner Smti. Hirumoni Doley Pegu against

Opposite Party Sri Moniram Pegu claiming maintenance for herself

and  her  daughter  amounting  to  Rs.  15,000/-  (Rupees  Fifteen

Thousand Only) per month. 

2. The case of the petitioner in brief is that she was married to the

opposite  party  on  27.04.2012 according  to  Mishing  rituals  and

thereafter both the parties started to reside together as husband

and wife. Out of the said wedlock a female child was born to them

on 05.03.2013. After six months of their marriage, the opposite

party started to torture the petitioner mentally and physically in

demand of dowry. Not being able to tolerate the tortures meted to

her, the petitioner along with her daughter left her matrimonial

house  and  started  to  reside  with  her  parents  at  her  parental

house. The petitioner submits that she lodged a case before the

North  Lakhimpur  Police  Station  against  the  opposite  party  for

tortures  meted  upon  her,  but  the  matter  was  compromised

between  the  parties  by  executing  a  compromise  deed  on

28.06.2017, wherein it was stated that the opposite party would

provide  a  monthly  maintenance  of  Rs.  5000/-  (Rupees  Five

Thousand Only)  to  his minor child and Rs.  2000/-  (Rupees Two

Thousand Only) to the petitioner per month to which the opposite

party readily agreed. Thereafter, the opposite party failed to fulfill

the terms of compromise deed for which both the petitioner and

her  daughter  are  suffering  for  a  bare  survival.  The  petitioner

submits  that  the  opposite  party  is  an  able  bodied  person  and

works as a Wireless Operator at Assam Police Department, posted

at  Lilabari,  Lakhimpur.  Further,  the  petitioner  submits  that  the

opposite party  earns Rs.  45,000/-  (Rupees Forty  Five Thousand

Only) per month from his service. Hence, the petitioner has filed

this  case  claiming  maintenance  of  Rs.10,000/-  (Rupees  Ten

Thousand Only) for herself and Rs.5000/- (Rupees Five Thousand
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Only)  for  her  minor  child  from  the  opposite  party.  Hence,  the

petitioner’s case. 

3. The opposite party contested the proceeding by filing his written

statement  wherein  he  denied  all  the  allegations  made  by  the

petitioner. The opposite party submits that the petitioner is not his

legally  married  wife  and  he  never  married  the  petitioner  on

27.04.2012 according to Mishing rituals. He submits that the child

born to both the parties is an illegitimate child born out of illicit

relationship between the parties. In the year 2012, the opposite

party suffered from knee problem and since then he has become

an incapable person as he cannot move without the assistant of

others.  The  opposite  party  further  submits  that  as  he  cannot

maintain any physical relationship with the petitioner she started

to  torture  him  physically  and  mentally.  The  opposite  party

constructed  a  Mishing  “Chang  Ghar”  in  a  plot  of  land  for  the

petitioner and her child and at present they are residing in the

said  plot  of  land.  But  the  opposite  party  broke  the  doors  and

windows of the said house and started to reside at the house of

her brother-in-law Bibashan Pegu. After residing for a few days in

the house of Bibashan Pegu, the petitioner went to the house of

her elder brother-in-law Rama Kachari. The opposite party further

submits  that  no  such  case  was  lodged  against  him  in  North

Lakhimpur  Police  Station  rather  police  took  his  signature  in  a

blank paper. The opposite party submits that he earns a meager

amount as salary from his service and he has to spent money on

his treatment.  But if  the petitioner and her daughter agrees to

reside with the opposite party, he can to some extent maintain

them. The opposite party agrees to maintain the minor child if the

petitioner hands over the child in his custody. Hence, the opposite

party  submits  that  the  petitioner  is  not  entitled  for  any

maintenance from the opposite party and prays for dismissal of

the present proceeding. 

4. Both parties contested the proceeding and the petitioner tendered

evidence of 4(four) witnesses including herself and the opposite
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party tendered evidence of 2(two) witnesses including himself. The

opposite  party  duly  cross-examined  the  petitioner's  witnesses.

However, the opposite party failed to bring his witnesses for facing

cross-examination.  Heard  submissions  of  both  parties  and  also

gone through the witnesses on record. 

5.  On the basis of the aforesaid facts, the following are the

points for determination:

Point  No.1  Whether  the  petitioner  is  the  married  wife  of  the

opposite  party  and  whether  the  girl  child  was  born  out  of  co-

habitation between the parties?

Point No.2 Whether there was cogent reason for the petitioner to

live separately with her minor daughter and whether the opposite

party neglected to maintain the petitioner and her daughter? 

Point No.3  Whether the petitioner and her minor daughter are

entitled to maintenance from the opposite party and if  so,  from

which date, from the date of application or order?

    DISCUSSIONS, DECISIONS AND REASONS THEREOF:

Point No.1 Whether the petitioner is the married wife of

the opposite party and whether the girl child was born out

of co-habitation between the parties?

   6. The petitioner in her petition submitted that the opposite party

married  her  as  per  traditional  Mishing  customs  and they  lived

together as husband and wife. The petitioner as P.W-1 Hirumoni

Doley Pegu in her evidence submitted that she got married to

the opposite party on 30.06.2012. Opposite party, on the other

hand, denied the factum of marriage between them. The other

witnesses also corroborated the evidence of P.W-1, but all of them

are close relations of the petitioner. On going through the cross-

examination  of  the witnesses  of  the petitioner  side,  it  appears

that  the  petitioner  herself  admitted  that  she  eloped  with  the

opposite  party  and  started  to  reside  at  Yiungkong,  Arunachal
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Pradesh.  None of  the witnesses  could  state  on which date the

marriage between the parties took place. On further perusal  of

the  cross-examination  of  P.W-1,  it  appears  that  she  herself

admitted that no marriage was solemnized between the parties as

per  Mishing  customs  and  traditions.  Further  P.W-2  Birashan

Pegu in his cross-examination stated that Mishing marriage was

solemnized  as  per  Hindu  customary  law.  The  admission of  the

petitioner that no marriage was solemnized between the parties

itself prove beyond doubt that no marriage took place between

them. Further the evidence of the witnesses clearly shows that

the opposite party was earlier married to another woman while he

started to live with the petitioner. As per Hindu Law any marriage

solemnized  between the  parties  will  be  a  void  marriage  if  the

earlier  marriage  is  still  subsisting.  Therefore,  the  petitioner

Hirumoni Doley Pegu cannot be regarded as the legally married

wife  of  the  opposite  party.  Thus,  any  physical  relationship

between the parties must be regarded as illicit relationship. The

petitioner,  as  such,  has  failed  to  prove  that  she  is  the  legally

married wife of the opposite party.

On the other hand,  the opposite party  admitted that he is the

father of the girl child born between the parties. Admission itself

clearly  proves  that  the  opposite  party  is  the  father  of  the  girl

child.  Hence,  Point  No.(i)  is  partly  decided  in  favour  of  the

petitioner. 

Point  No.2  Whether  there  was  cogent  reason  for  the

petitioner to live separately with her minor daughter and

whether  the  opposite  party  neglected  to  maintain  the

petitioner and her daughter? 

7. Petitioner  in  her  petition  submitted  that  the  opposite  party

tortured her mentally and physically for which she was forced to

take shelter in the house of her relatives. On the other hand, the

opposite  party  denied  having  assaulted  and  tortured  the
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petitioner  and  forcing  her  to  live  her  matrimonial  house.  The

opposite party submits that since he is suffering from Neurological

disorder he became invalid for which the petitioner deserted him.

Going through the cross-examination of the witnesses, it appears

that all of them admitted that the opposite party is physically an

unfit person. The petitioner as P.W-1 in her cross-examination also

admitted that  the opposite  party  is  suffering from Neurological

disorder and he cannot move without the help of others. Further

the petitioner admitted that she left the house constructed by the

opposite  party  on  22.06.2017  on  her  own  will  and  that  the

opposite party never neglected her. There is nothing to show that

the petitioner was forced to leave the house of the opposite party.

Admittedly, the opposite party is the father of the girl child and

presently the girl child is residing with the petitioner. The opposite

party nowhere claims that he is maintaining his daughter in spite

of  having  sufficient  means.  Thus,  the  opposite  party  has

neglected to maintain his daughter and accordingly,  Point No.(ii)

is partly decided in favour of the petitioner.  

Point No.3 Whether the petitioner and her minor daughter

are entitled to maintenance from the opposite party and if

so, from which date, from the date of application or order?

8.  I  have  already  held  that  the  opposite  party  neglected  to

maintain  his  daughter.  Therefore,  being  the  father  he  is  duty

bound to maintain his minor daughter. Now only question to be

decided  is  what  should  be  the  reasonable  quantum  of

maintenance to be provided to the minor daughter of the opposite

party.  The  petitioner  in  her  evidence  stated  that  the  opposite

party  is  a  government  employee  and  he  earns  Rs.45,000/-

(Rupees Forty Five Thousand Only) per month from his service.

The  opposite  party  also  admitted  that  he  is  a  government

employee  but  because  of  his  physical  incapabilities  a  huge

amount  of  money is  required  for  his  treatment.  The burden is

shifted  to  the  opposite  party  to  prove  his  monthly  salary.

However, the opposite party did not bring any salary certificate to
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show his monthly salary and neither the petitioner could submit

the salary certificate of the opposite party. It must be presumed

that the evidence of the first party appears to be more acceptable

one as the opposite party did not denied the fact of his service.

The minor  daughter  of  the parties  is  pursuing her  studies and

therefore, it requires a reasonable amount of maintenance for her

bare survival. Considering the income of the opposite party, the

price  of  essential  commodities  as  well  as  the  educational

expenses in the present time an amount of Rs.8,000/-  (Rupees

Eight  Thousand Only)  per  month to the minor  daughter  of  the

opposite party will  be just adequate and reasonable amount to

meet the ends  of  justice.  However,  the petitioner  is  not  found

entitled to any maintenance. Hence issue no.(iii) is partly decided

in favour of the petitioner. 

O R D E R

9.  Considering the status  of  the parties,  the price  of  essential

commodities, the educational expenses in the present times, I am

of the considered view that opposite party is liable to pay monthly

maintenance of Rs.8,000/- (Rupees Eight Thousand Only) to the

minor daughter from the date of order.  However, the petitioner

Hirumoni Doley Pegu is not found entitled to any maintenance.

The opposite party will pay monthly maintenance amount to the

first party towards the maintenance of her minor daughter.  

10. The judgment is delivered and operative part of the same is

pronounced in open court today, on the 30th day of September,

2021, under my hand and seal of this court.

11.  Furnish a free copy of the final order. 

                                                     

                                                                (Ms. Sparsita Garg)
                                                         Judicial Magistrate First Class

       North Lakhimpur, Lakhimpur
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A P P E N D I X 

          WITNESS OF PETITIONER: 

                1. P.W-1 : Smt. Hirumoni Doley Pegu

       2. P.W-2 : Sri Birashan Pegu

       3. P.W-3 : Smt. Bijaya Doley

        4. P.W-4 : Sri Kiran Doley

          EXHIBITS OF PETITIONER: 

1. Exhibit 1:   Agreement.

2. Exhibit 1 (Kho): Signature of PW1.

3. Exhibit 1 (Ko): Signature of Maniram Pegu

4. Exhibit 1 (Go): Signature of witness Sri Khogen Mili

5. Exhibit 1 (Gho): Signature of Birasan Pegu

6. Exhibit 1 (Ngo): Notary Swapnali Dutta's signature

          WITNESS OF OPPOSITE PARTY:

1. D.W-1 : Moniram Pegu

2. D.W-2 : Navag Pegu

          EXHIBITS OF OPPOSITE PARTY: NIL

                                                                  (Ms. Sparsita Garg)
                                                                   Judicial Magistrate First Class

        North Lakhimpur, Lakhimpur
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