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IN THE COURT OF SPECIAL JUDGE (POCSO), LAKHIMPUR,
NORTH LAKHIMPUR.

Present :- Smti Rashmita Das, Special Judge (POCSO).
(25.07.2022)

Special (POCSO) Case No.70/2019.

(Details of FIR/Crime and Police Station)

Complainant: STATE OF ASSAM

Represented by Ld. Special P.P.

Accused Md. Nizamuddin (A1),
S/o- Md. Hedaitul Islam,
R/o- No.2 Sonapur Gaon,
P.S.- Bihpuria, District:- Lakhimpur.

Represented by Mr. M.C. Hazarika, Ld. Advocate.

Date of Offence 07.06.2019

Date of FIR 01.07.2019

Date of Charge sheet 30.09.2019

Date of Framing of Charges 05.01.2022

Date of commencement of evidence 17.06.2022

Date on which judgment is reserved

Date of Judgment 25.07.2022

Date of the Sentencing order, if any Nil
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J U D G M E N T

1. The prosecution case, in brief, is that the informant lodged an

ejahar on 01.07.2019 alleging, inter- alia that on 09.06.2019 at about 5:00

a.m., while her daughter i.e. the victim girl (aged 11 years) along with her

another daughter Miss Musida Begum (aged 13 years), was going towards

beneath of the mango tree situated near the house of the accused person

namely, Md. Nizam Uddin (A1), at that time the accused A1, on the pretext

of giving ripe mangos, took the victim girl to his house and then, the

accused A1 squeezed her breast, removed her pant and inserted his fingers

into her vagina and when the victim girl raised hue and cry, the accused A1

had left her with threatening not to disclose about the said incident to

anybody else, otherwise he would kill her.

2. On receipt of the ejahar, the O/C of Bihpuria P.S. registered a

case vide Bihpuria P.S. Case No.338/2019, u/s- 7 of POCSO Act and then the

police conducted the investigation of the case and after completion of the

investigation submitted Charge-sheet u/s- 7 of POCSO Act against the

accused person namely, Md. Nizamuddin (A1), showing him as absconder.

3. On appearance of the accused A1 before this Court, copies

were furnished to him. After hearing Ld. Advocates of both sides and

perusing the materials on record, charges under section- 376(3) of IPC &

Sec.4 of POCSO Act were framed against A1, the same were read over and

explained to A1 to which he had pleaded not guilty and claimed to be tried.

4. During the trial the prosecution has examined as many as 5

(five) witnesses including the M.O., victim & informant. Considering the

stand of the witnesses examined and at the instance of Ld. Special P.P. and

as examination of the further PWs will not improve the prosecution case, so

the prosecution evidence is closed. The accused A1 was examined under

section 313 of the Cr. P.C. The pleas of A1 are of total denial and he had

declined to adduce any evidence in his defence.

5. POINTS FOR DETERMINATION:

i) Whether the accused (A1), on 09.06.2019 at about 5:00
a.m., at village- No.2 Sonapur under Bihpuria P.S., had committed rape on
the victim girl ( aged 13 years), daughter of the informant, and thereby
committed an offence punishable under Section- 376(3) of IPC, as
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alleged?.
ii) Whether the accused (A1), on or about the same date, time

and place, had committed penetrative sexual assault on the person of the
victim girl ( aged 13 years), and thereby committed an offence punishable
under Section- 4 of POCSO Act, as alleged?.

DISCUSSIONS, DECISION AND REASONS THEREOF:

6. I have carefully perused the evidence and the materials

available in the case record. Heard arguments advanced by the Ld.

Advocates of both sides. Now, let us examine the evidence on record to

decide the case at hand.

7. PW.1, Dr. Qween Baruah (M/O), has deposed that on

03.07.2019, she was working as Senior Medical and Health Officer at North

Lakhimpur Civil Hospital and on that day at about 1:10 P.M., after receiving

one requisition from the Bihpuria Police Station, she medically examined the

victim girl, after being produced and identified by WPC- Boijenti Deori and

after obtaining voluntary and free consent and in presence of 4th grade

employee of North Lakhimpur Civil Hospital and on examination she found as

follows:-

Relevant Medical history:- History of putting finger in the vaginal
area by Mr. Nizamuddin one month back.

Findings of Medical examination:
1. Identification mark:- A black mole on the left side of cheek.
2. Height & weight:- 4 ft and 6 inch and 30 kg.
3. General configuration: small child.
4. Teeth : 24 in Nos.
5. Breast : Not developed.
6. (i) Auxiliary hair: Absent.

(ii) Pubic hair : Absent.
7. Private Parts:

(i) Vulva : Healthy.
(ii) Vagina : Healthy.
(iii) Hymen : Absent.
(iv) Uterus : -

8. Laboratory examination for spermatozoa detection: Not seat for.
9. Ossification test for age determination: The present age of the

person concerned is above 9 years and below 15 years.
10. External injury: No external injury seen.

Opinion: The age of the girl was above 9 years and below 15 years
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at the time of her examination. No any external injury seen.

Ext. P-1 is her medical examination report and Ext.P-1(1) is her
signature thereon.

8. PW2, the prosecutrix has deposed that the informant is her

mother. Accused A1 is known to her. The occurrence took place about three

years back. One day, when she went beneath a mango tree, her elder sister

Mursida Begum was also with her. In the meantime, accused A1 went to

that place and drove her elder sister away from picking up the mangos and

then, her elder sister had left that place. At that time, she raised hue and cry

and went back home by crying, on being thought that the accused A1 would

chase her too. Hearing her hue and cry, on being pressurized by some of

their neighbors, her mother lodged case at the police station. Thereafter, the

police got her medically examined and also got her statement recorded

before the Court. At that time, she was reading in class-VI, but she can’t say

as how much old she was at that time. Ext.P-2 is her statement recorded

u/s- 164 of Cr.P.C. and Ext.P-2(1), P-2(2) and P-2(3) are her signatures

thereon.

In cross- examination, PW2 has stated that the mango tree

belonged to the accused A1. As they had gone to take mangos from that

tree, the accused A1 chased them and so, she fled away out of fear. After

about one month of the said incident, as per advice of the villagers, this case

was lodged in the police station. She had stated in her statement, Ext.P-2

merely as tutored by her villagers. The accused A1 did not commit any

occurrence alleged. He also did not commit any bad acts upon her. She has

no any allegation against A1 and she has no objection if A1 is acquitted from

this case. She has further stated that if the villagers would not make any hue

and cry, no any case would come out.

9. PW.3, the informant cum- mother of the victim girl, has

deposed that accused A1 is known to him. The occurrence took place about

two years back. At that time she was not at home. On the day of

occurrence, her victim daughter came home by crying and watching her

crying, some neighbours gathered. On being asked, the victim girl told her
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that when she (victim) and her elder sister were going to fetch mango from

the garden of the accused A1, then A1 chased them. Other than this,

nothing has been stated by the victim. But, after one month of the said

incident, she lodged an ejahar. At that time, the victim girl was reading in

class-VI and she could not understand the things. She has also deposed that

she is an illiterate woman and she put thumb- impression. So, she put her

thumb impression on the ejahar, which was written by other.

In cross- examination, PW3 has stated that she doesn’t know

the contents of the ejahar and the same was not read over to her. She

compelled to lodge this case because of making hue and cry by the villagers.

The accused A1 did not commit any bad acts upon her victim daughter. She

has no objection if the accused A1 gets acquitted in this case.

10. PW4, Smti Murshida Begum has deposed that the informant is

her mother. Name of her father is Hussain Ali. After the death of her father,

her mother got married with Amjad Ali. The victim girl is the daughter of

Amjad Ali and her mother. Their mother is same, but their father is different

i.e. Hussain Ali is the father of the victim girl. She knows the accused A1 by

name and person. The occurrence took place about 2/ 3 years back. On the

day of occurrence at about 5:30 a.m. she and the victim had gone to the

beneath of the mango tree in the domestic garden of A1 for picking up ripe

mangos. In the meantime, A1 went there and on seeing her in picking up

mangos, A1 caught hold of her hand and then, she ran away towards home

and informed it to her mother. Other than this, A1 did noting upon her. The

accused A1 was standing beneath the tree. A1 did not do anything upon

them. No any other incident had taken place. No any hue and cry was

occurred.

In cross- examination, PW4 has stated that the mango tree

was owned by the accused A1. They picked up the mangos without

informing A1. So, in order to resist her, A1 caught hold of her hands. She

had denied that the accused A1 caught hold of her hand and she has falsely

stated that A1 had caught hold of her hands. no any other incident had

taken place.

11. PW5, Smti Sulema Khatun has deposed that she knows both
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the parties, being her neighbours. The occurrence took place about 3 years

back. She heard that while the children were picking up mangos in the

domestic garden of the accused A1, then A1 had chased those children.

Other than this she knows nothing.

In cross- examination, PW5 has stated that she does not hear

if anybody had committed bad acts upon the victim and her sister. One

incident had taken place for picking up mangos and except this, nothing had

happened.

Appreciation of evidence:

12. Here, in the instant case the prosecution has examined as

many as 5 (five) witnesses, out of which PW2 is the victim girl, PW3 is the

informant- cum- mother of the victim and PW4 is the elder sister of the

victim.

13. The prosecutrix has deposed in her evidence-in-chief as PW2,

that on the day of occurrence, when she along with her elder sister Mursida

Begum went beneath the mango tree in the compound of A1, then A1 went

to that place and on being chased by A1, her elder sister ran away from that

place and at that time, she (PW2) raised hue and cry and went back home

by crying, thinking that the accused A1 would chase her too. She also

deposed that as she raised hue and cry, her mother lodged case at the

police station on being pressurized by some of their neighbors. PW1 has

categorically stated in her cross- examination that when they went to pick up

mangos beneath the mango tree belonged to A1, they were chased by A1

and so, she fled away out of fear, but after about one month of the said

incident, as per advice of the villagers, this case was lodged in the police

station. She has further stated that she had stated in Ext.P-2 i.e. her

statement recorded u/s- 164 of Cr.P.C. merely as tutored by her villagers,

whereas, A1 did not commit any occurrence alleged nor did he commit any

bad acts upon her. Further she has stated that she has no any allegation

against A1 and also she has no objection if A1 is acquitted from this case.

Rather, she has admitted that if the villagers would not make hue and cry,

no any case would come out.
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14. The informant, has deposed in his evidence-in-chief as PW3,

corroborating the evidence of his victim daughter, i.e. PW2 that on the day

of occurrence, her victim daughter came home by crying and watching her

crying, some neighbours gathered at her house and at that time, on being

asked, the victim girl told her that when she (victim) along with her elder

sister was going to fetch mangos from the garden of A1, then A1 chased

them and other than this, nothing has been stated by the victim to her, but

after one month of the said incident, she lodged an ejahar. Further, she has

deposed that as she is an illiterate woman, so, she put her thumb impression

on the ejahar, which was written by other. On the other hand, PW2 has

clearly stated in her cross- examination that she doesn’t know the contents

of the ejahar and even the same was not read over to her. She has further

stated that she was compelled to lodge this case because of making hue and

cry by the villagers, whereas, the accused A1 did not commit any bad acts

upon her victim daughter and thus, she has no objection if the accused A1 is

acquitted from this case.

15. Deposition of PW4, i.e. step sister of the victim, who is the eye

witness to the alleged incident, is that on the day of occurrence at about

5:30 a.m. she along with the victim had gone to the beneath of the mango

tree situated in the domestic garden of A1 for picking up ripe mangos and

on seeing her there in picking up mangos, A1 caught hold of her hand and

then, she ran away towards home and informed it to her mother and other

than this, A1 did noting upon her. Further, she has deposed that A1 was

standing beneath the tree, but he did not do anything upon them, whereas

no any other incident had taken place and even, no any hue and cry was

made. In her cross- examination, PW4 has categorically stated that though

the mango tree was owned by the accused A1, they picked up the mangos

without informing A1 and in order to resist her from taking the mangos, A1

caught hold of her hands. She has further stated that no any other incident

had taken place.

16. PW5, Smti Sulema Khatun, who is a hearsay witness, has not

supportted the prosecution case in any way.

17. The prosecution has examined the Medical officer as PW1, who
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has opined that the age of the victim girl, at the time of her medical

examination, was above 9 years and below 15 years and she found no any

external injury on the person of the victim. However, the M.O. has

mentioned the history of putting finger in the vaginal area by Nizamuddin

one month back in her medical report, but this part of evidence of PW5

cannot be taken for consideration, in view of the deposition of PW2, PW3

and PW4.

18. Thus, from the discussion of the evidence on record,

particularly the evidence of PW2, PW3 & PW4, i.e. the victim, informant and

step sister of the victim respectively, who are the prime witnesses in the

instant case, it is revealed that none of the these witnesses has deposed

anything implicating the accused A1 showing his involvement in the

commission of the offence alleged. Rather, it is revealed from their

testimonies that this case has been lodged by informant (PW3) against A1

merely due to misconception of facts, on being insisted upon PW3 by some

local people, whereas, except resisting PW4 by holding her hands by the

accused A1 from picking up the mangos in her personal garden nothing had

happened.

19. Though the victim (PW2) has brought some allegations against

the accused A1 in her statement recorded u/s- 164 of Cr.P.C., but she has

herself has not corroborated her own testimony as PW2 and it has also

contradicted the depositions of PW3 and PW4. Hence, the evidence of PW2,

PW3 and PW4 being the victim, informant and daughter of informant

respectively, have not implicated the accused A1 in any way, which would be

sufficient to bring home the offences alleged against A1. The informant who

is examined as PW3 here by the prosecution also has not supported the

contents of her own ejahar and has not implicated the accused A1 in any

way, which creates doubt on the testimonies of the prosecution witnesses.

As all the vital witnesses have not implicated upon the accused A1 for

commission of the offence alleged, that too in presence of some material

contradictions, there is no other option but to hold the accused A1 not guilty

of the offences labelled against him.

20. Thus, from the forgoing discussions on the evidence on record,
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Rank name Nature of evidence (eye witness,
police witness, expert witness,
medical witness, Panch witness,

it becomes clear that the prosecution evidence is not sufficient to prove the

ingredients of the offence u/s-7 of POCSO Act against A1, that A1 had

committed sexual assault on the person of victim girl.

21. In view of the above discussions and considering all aspects, I

find and hold that the prosecution has failed to prove its case u/s7 of POCSO

Act against the accused A1. Hence, I acquit A1 from the said offences.

22. The accused A1 is set at liberty forthwith and his bail bond

shall remain in force for another 6(six) months from today.

23. The case is disposed of accordingly. Seized articles, if any, be

disposed of in due course.

24. Let a copy of this Judgment be sent to the Ld. District

Magistrate, as per provision of Sec.365 of Cr.P.C.

Given under my hand and seal of this Court on this day of

25th July, 2022.

(Rashmita Das )
Special Judge (POCSO),

Lakhimpur, North Lakhimpur.
Dictated & Corrected by me:

(Rashmita Das )
Special Judge (POCSO),
Lakhimpur, North Lakhimpur.

Transcribed & typed by me:
Shri Diganta Chetia (Steno).

List of Prosecution/ Defence/Court witnesses:
A. Prosecution:
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other witness)

PW1 Dr. Qween Baruah Medical witness

PW2 prosecutrix Eye witness

PW3 Mulukjan Begum @ Nessa Informant (father)

PW4 Smti Murshida Begum Other witness

PW5 Smti Sulema Khatun Other witness

Rank name Nature of evidence (eye witness,
police witness, expert witness,
medical witness, panch witness, other
witness)

Rank name Nature of evidence (eye witness,
police witness, expert witness,
medical witness, panch witness, other
witness)

Sr. No. Exhibit Number Description

1 Ext.1/PW1 Medical report.

2 Ext.2/PW2 Statement u/s- 164, Cr.P.C.

Sr. No. Exhibit Number Description

Sr. No. Exhibit Number Description

Sr. No. Exhibit Number Description

B. Defence witness, if any:

C. Court witness, if any:

List of Prosecution/ Defence/Court Exhibits:
A. Prosecution:

B. Defence:

C. Court Exhibits:

D. Material Objects:

(Rashmita Das)
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Special Judge (POCSO),
Lakhimpur, North Lakhimpur.


