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JUDGMENT

1. The prosecution case, in brief, is that on 08.07.2017, the

informant had lodged an ejahar at Laluk Police Station alleging that on

04.07.2017 at about 3:00/ 3:30 P.ffi., the accused person i.e. A1 had

committed rape on his daughter i.e. the prosecutrix (aged B years) inside the

jungle of Raidangjuli after taking her away from the road by inducement'

After the said incident, though the matter was dlvulged by his victim

daughter to one of his co-villager Smti Majoni Saikia, but said Majoni Saikia

did not inform it out of fear, but subsequently, on 08'07.2017 on being

disclosed about the said incident, a meeting was held among the villagers,

who advised him (informant) to take recourse of law.

2. on receipt of the ejahar, the o/c of Laluk P.S. registered a

case, vide Laluk P.S. Case No.205/2017, uls- 376 of I.P,C', R/w-Sec.4 of

Act and then the police conducted the investigation of the case and

completion of the investigation police submitted the charge-sheet under

on- 376 of LP.C., R/w-Section-4 of POCSO Act against the accused

person (A1).

3. on appearance of the accused A1 before the Court of Hon'ble

\**:l+eciat Juds., ffi;pur, North Lakhimpur; copieswere rurnished to him and

P*f- after hearing Ld. Advocates of both sides and perusing the materials onp%s'
-)):v

,"o'^.q$
bQ-,^.$.'

"ds'

record, charges were framed u/s- 376 of I.P.C.,R/w-Sec.4 of POCSO Act

against the accused person, the same are read over and explained to him to

which he had pleaded not guiltY.

4. The prosecution examined two PWs before the Court of Hon'ble

Special Judge, Lakhimpur, North Lakhimpur. In the meantime, the case

record was transferred to this Court for disposal at the stage of evidence.

After receiving the case record on transfer, the prosecution examined as

many as 6(six) witnesses including the M/O & I/O before this Court' The

defence side had declined to cross examine the Pw 1 and Pw 2 who are the

informant and the victim respectively as the petition filed by Ld. advocate for
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the accused was not allowed and afterwards also the defence side never

filed any petition praying for allowing him to cross examine the said two

witnesses. Hence, after the closure of the prosecution witnesses, the

accused person was examined under section 313 of the Cr. P.C. The pleas of

the accused person are of total denial and he has examined 2(two)

witnesses in his defence.

POINTS FOR DETERMINATION:

i) Whether the accused A1, on 04.07.2017 at about 3:30 p.m.
'at Raidangjuli (Dhekiajuli) under Laluk P.5., had committed rape on the
victim girl (aged about B years), daughter of the informant, inside the jungle
at the back side of her house and thereby committed an offence punishable
under section 376 of the IPC, as alleged?

ii) Whether the accused A1 on the same date, time and place,
had committed penetrative sexual assault on her person/ and thereby
commiffed an offence punishable u/s- 4 of the POCSO Act, as alleged?

DISCUSSIONS, DECISION AND REASONS THEREOF:

6. I have carefully perused the evidence and the materials

available in the case record. Heard arguments advanced by the Ld.

Advocates of both sides. The Ld Special PP has argued that the statement

recorded uls 164 Cr.P.C. and the deposition of the victim before this court
I-.[ ,\',\'" '"- ia[e'consistent which inspires confidence upon the Court to hold the accused

i person guilty for commission of the alleged offence. On the other hand the

, ,.,., .,.. Ld defence counsel has argued that the case is an outcome of previous

lS' enmity between the parties and only due to personal grudge informant has
.,'i.tt'

dragged the accused into this false case. He further has submitted that the

accused is innocent and liable to be acquitted. Now, let us examine the

evidence on record to decide the case at hand.

7. PW.1, the informant (father of the victim) has deposed that

Ext.1 is the ejahar filed by him. The victim girl, aged about 9 years at that

time, is his daughter. He knows the accused A1. The incident took place

about 4 months back. He came to know about the occurrence from his victim
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daughter, who informed him that the accused A1 brought her to the forest

area back side of their house and A1 forcibly committed rape upon her near

a drain. Later on, he filed the FIR before police station regarding the

occurrence. The police visited the place of occurrence and recorded his

statement, Police also brought his victim girl for medical examination and

thereafter, for recording her statement before the Magistrate. The defence

.has declined to cross- examine this witness.

PW.2, the victim girl has deposed that the informant is her

ther. She knows the accused A1. The accused A1 did bad acts with her in a

backside of their house. Police brought her before the Magistrate

where her statement was recorded. Ext.2 is the statement recorded by the

Magistrate and Ext.2(1) to Ext. 2(5) are her signatures thereon. The incident

took place about many days ago. On the day of occurrence, she was playing

outside of their house and accused A1 came and brought her backside of

their house towards jungle area on the pretext of providing her sweets and

did bad acts with her. He entered his private parts forcibly into her private

parts wherefrom she used to urinate. The accused A1 also threatened her

not to disclose before other. However, she reported the matter to her

parents. While A1 was doing the bad acts with her, she screamed.

The defence has declined to cross- examine this witness.

\d:,r'{-l?r}'*u,*o,o'"Xl;l.fi liH::1,:T1:lJ::-1.:::T:i]i'-l*l:Y"il'l;
r',*:""'$.}* ,nua day at about 4:45 a.m., she medically examined the victim girl, after

'tr 
J r-l"\i'

^cI" .riga*-.+,e" being produced and identlfied by WPC1TB4- Mrs. SmikaTaid and after

U"t'\' obtaining voluntary and free consent and in presence of Mrs. Bogi Sonowal,

and on examination she found as follows:-

Relevant Medica! history:- According to the father of the victim

girl, his minor daughter i.e. the victim girl was sexually harassed by the

neighbour i.e. accused person A1 (around 50 years) on A4.07.2017 at 3:30

p. m.

Findinqs of Medical examination:
1. Identification mark :-Scar of vaccination at left arm.
2. Height &weight :- 4 fts. &20 kg.

Etsffi ls
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3. General configuration : Average.
4. Teeth : 22 Nos. in total.
5. Breast : Not developed.
6, (i) Auxiliary hair : Absent

(ii) Pubic hair : Absent
7. Private Parts:

(i) Vulva : healthy.
(ii) Vagina : healthy,
(iil) Hymen : Ruptured,
(iv) Uterus : healthy.

B. Laboratory examination for spermatozoa detection: No
spermatozoa seen according to Pathologist Dr. J. Bori.

9. ossification test for age determination: The victim is above 9 years
of age and below 14 years according to Radiologist of North
Lakhimpur Civil Hospital Dr. A.S. Talukdar.

10. External injury: nil.

Opinion:- According to the Pathologist of NLCH Dr. J. Bori, no

spermatozoa seen inside the vagina an her age is between 9-14 years. Sign

of sexual harassment present as hymen was found ruptured.

Ext.1 is her medical report and Ext.1(1) is her slgnature

thereon with seal.

In cross- examination, PW3 has stated that she is an Ayurvedic

Doctor. She has denied that she cannot medically examine a rapped victim.

She has not taken the relevant medical history of sexual assault from the

\) . ,"tviQtim. She has given the report on the basis of Pathologist's report.
' b'n" "'" lio. PW-4, Smti Majani Saikia has deposed that she knows the

. ' '' "t'' ,nrorrant as well as the victim daughter of the informant. The occurrence

-i-)' :' took place about one year back. The victim girl often used to go to herr-1i'' .-...':'

.,)rnlt' house for purpose of playing with her minor daughter. After the alleged

incident, when the victim girl went to her house, informed her that the

accused 41 took her away and committed rape on her by removing her

wearing cloths. The victim girl also informed her that A1 had committed such

acts upon her near a river beside the tea garden. The victim girl had further

informed her that as a result of committing such acts upon her by the

accused A1, she (victim) was facing trouble in her urination. On being asked

to the victim as to why she (victim) had not disclosed about the said incldent
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to others, then the victim told her that the accused Ai had threatened her to

kill if she would divulge the matter to others.

In cross- examination, PW4 has stated that the police asked

her about the incident. At first, the victim girl informed her about the

incident and then, she informed it to the villagers. She heard that once,

about 25 years back, quarrel had taken place between the accused A1 and

her father-in-law and as a result of the said quarrel her father-in-law dled. In

ion with the said occurrence, A1 had to detain in the Jail hajot and

r that reason, there is enmity between both the families. PW4 has denied

that as A1 had not detained in the Jail for long in connection with the said

case, so this case has been filed by them by publishing a false incident in the

village. She has also stated that she had not seen the incident and only she

had informed about the alleged incident to all. She has also denied that in

order to fulfill her previous enmity, she has deposed false evidence against

the accused A1.

11. PW-5, Smti Dipti Saikia has deposed that she knows the

informant as well as his victim daughter. The occurrence took place about

l1/z \edr back. One day, the victim girl informed her as well as one Majani

Saikia that the accused A1 had taken to the jungle and committed rape on

her by laying her on the ground. As informed by the victim girl, A1 by lifting

^.her 
upon his lap, had taken her away to the jungle and A1 had threatened to

ioo"$$ her (victim) if she would disclose about commission of his such ill- acts to

:.6"'** others.

.+\',.+'' In cross- examination, PW5 has stated that she happens to be
-,)(J ..S'

S *,.,')= a 'khuri' of the victim girl. The police asked her about the incident. She

"P*' herself had not seen the occurrence. She has also stated that she had stated

before police that at first, she heard about the incident from Majani Saikia

and then, she asked the victim girl about the same. She has forgotten as to

whether she had stated before the police or not regarding the taking the

victim girl away by A1 to the jungle by lifting her on his lap. She has denied

that merely after hearing from Majani Saikia, she has deposed false evidence

before this Court. She has also denied that she had not stated before police
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regarding her coming to know about the alleged incident from the victim girl

and as because she is a 'Khuri' of the victim girl, so she has deposed false

evidence before this Court.

PW-6, Sri Jogeswar Saikia has deposed that he knows both the

parties. The occurrence took place in the year 2017. on the next day of

occurrence/ he came to know from the victlm girl that accused A1 had

committed bad acts upon hen Later on, after holding a discussion, this case

lodged against A1. The informant is his younger brother.

In cross- examination, PW6 has stated that he did not see the

incident. He came to know about the incident from his'bhai- buwari' (sister-

in-law) Smti Dipti Saikla. He has denied that as the informant is his elder

brother, so he has deposed false evidence before this Court for the sake of

his informant elder brother.

t2.

13. PW-7, Sri Lokeswar Saikia has deposed that he knows both the

pafties. He does not know anything about the alleged incident. Except asking

his name and address, the police did not ask him anything. Even, he has not

heard anything about the occurrence. Hls cross- examination was declined

by defence.

14. PWB, Sri Tarun Saikia, (I/O) has deposed that on 08.07.2017,

he was working as Attached officer under Laluk P.S., and on that day, the

informant lodged an ejahar at the said P.S. On receiving the ejahar, the then

, idf,(. -. ,*..O{a 
of Laluk P.S. registered a case vide Laluk P.S. case No.205/2017 uls- 376

L" 'z . ''r-

, ' 1 :1' case. He recorded the statement of the informant at the police station.

Thereafter, he visited the place of occurrence, prepared a sketch map of the
,-ilr'..],r,,,, place of occurrence vide Ext.3 and Ext.3(1) is his signature thereon. He

recorded the statement of the victim girl u/s- 161 of Cr.P.C. on 11.01.2017

he forwarded the victim girl to the North Lakhimpur Civil Hospital for her

medical examination and then to the Court for recording her statement u/s-

164 of Cr.P.C. Thereafter, he collected medical report of the victim girl and

then, he handed over the Case Diary to the then O/C of Laluk P.S. for further

proceeding of the case. Thereafter, Srl Biren Boruah, the then O/C of Laluk
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P.S. submitted the Charge-sheet u/s- 376 of Ipc, R/w- Sec.4 of poCSo Act

against the accused Sri Maheswar Phukan (A1). Ext.4 is the Charge sheet

and Ext.4(1) is the slgnature of said o/c Sri Biren Boruah, which he knows.

During cross- examination, pw8 has stated that he has not

recorded the statement of the witnesses namely, Sri pranab Saikia, Sri

Madhab Saikia and Sri Satita Saika u/s- 161 of Cr.P.C. He has not recorded

the statement of Dr. Jay Bori, Pathologist. After 4 days of the occurrence, he

sent the victim girl for her medical examination at North Lakhimpur Civil

Hospltal. After 4 days of the incident, the ejahar was lodged at the police

station. In the First Information Form, there is no mention regarding the

lay in lodging the ejahar. PWB has denied that he had not properly

recorded the statements of the witnesses, u/s- 161 of Cr.p.C. and the I/o
(O.C) has submitted the charge sheet without having sufficient materials

against the accused A1.

15. DW1, i.e. the elder brother of the informant, has deposed that

the victim girl is his nephew. His informant younger brother has lodged a

case againstthe accused 41. The occurrence took place about 2 years back.,

Pranjal Saikia is his nephew. one day, about 2 years back at about l2:O0l

1:00 p.m. he saw said Pranjal Saikia while committing sexual intercourse

with the victim girl beside the river near his house. Then, he had beaten up

said Pranjal Saikia by givlng two blows stating as to why he had committed

'' "il 
- ' 

"l."|,1j'''i,,geh 
bad acts and since then, Pranjal Saikia remained absent from his house.

, '"i 
""it'He knows Majani Saikia and quarrel had taken place between father-in-law,,I i..

t _.'t 
'- 

,."""

..,,. 
'' ',: of Majani Saikia and the accused person and as a result of the said quarrel,

- .."q.ll 
'- 

,.*'C oo,, father in law of Majani Saikia died. DW1 has also deposed that as the

'j^t accused A1 had not been detained in the Jail hajot, so said Majani Saikia had

published such false allegation out of grudge against the accused A1 and

therefore, his informant brother lodged this case against A1, In fact, the

accused A1 did not commit any such bad acts.

In cross- examination, DWl has stated that the police did not

ask him anything regardlng the incident. He has denied that his deposition is

false and in order to save the accused A1, he has deposed hls evidence by

fr'*n,/,.S

6v
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manipulation.

16. DW2, Sri Manik Tamuli has deposed that he knows both the

parties. The occurrence took place about 2 years back. once, about 18 years

back, quarrel had taken place between the accused A1 and father-in-law of

Majani Saikia, as a result of which, said father-in-law of Majani Saikia died

and since then, relation between Majani Saikia and the accused A1 is bad

and out of previous grudge, Majani Saikia has been publishing a false

incident against A1. one day, about 2 years back, when he was going to

collect fire-woods in a Tempo, he saw that the informant was screaming and

o6i\.tempo, and on being asked the informant told him that one boy named
'0-; pranjal Saikia had committed sexual harassment upon her daughter, so he

ru*1\ : Alit.:-:"+i i ,iras in search of said boy and then, he left that place. DW2 has furtherf.\ \,+,:i.,)z_ri:,,,

k};;t'#r'' d"por.d that after the said incident, he has not seen said pranjal Saikia. This

witness also stated that the accused A1 had not done any bad acts upon

anyone.

In cross- examination, DW2 has stated that that the police did

not ask him regarding the alleged incident. He has deni

ed that he has deposed false evidence before this Court in order to save the

accused 41, No any police case has been initiated against Pranjal Saikia.

\r.\on*:"lo

***:t'T."*
;#*" t7.

Appreciation of evidence:

(determination of aoe of the victim girl)

Before consideration of the offences alleged, let us decide and

determine the age of the victim girl at the time of occurrence.

As we are dealing with the issue of age determination of the

victims of crime under the POCSO Act, it becomes relevant to look into the

provisions of the said Act dealing with age determination i.e., uls- 34 (2) or

POCSO Act, which reads as under:-

"34 (ii)- If any question arises in any proceeding before the
Special Court whether a person is a child or not, such questlon shall be
determined by the Special Court after satisfiTing itself about the age of such
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person and it shall record in writing its reasons for such determination.'

In this regard, I would like to put my reliance on two important

judgments- (i) Jarnail singh vs. state of Hariyana, (2013) 7 scc 263-
the process of age determination as per luvenile Justice (Care & Protection

of Child) Act, 2000 is applicable to victims of crime as much as the children

in conflict with the law.

18.

19.

20.

Further, Section 94 of Juvenile Justice (Care & Protection of

children) Act, 2015 (amended upto date), in Para-20 of Jarnait singh
Judgment (supra), the Hon'ble Supreme court held that though the said

les generally apply in the case of determining the age of a child in conflict

law, the same should be applied even for a child who is a victim a crime.

"Even, though Rule-l2 is strictly applicable only to determine

the age of a child in conflict with law, we are of the view that the aforesaid

statutory provision should be the basis for determining age, even for a child

who is a victim of crime. Fo7 in our view, there is hardly any dlfference in so

far as to issue of minority is concerned, between a child in conflict with law,

and a child who is a victim of crime. Therefore, in our considered opinion, it
would be just and appropriate to apply Ru/e-12 of the 2007 Ru/es, to

determine the age of the prosecutrix."

Section 94 in the luvenile Justice (Care & Protection of

i .. Children) Act, 2015 as amended up to date-

'. 
.'.',

94. Presumption and determination of age.- (1) where, it

is obvious to the Committee or the Board, based on the appearance of the

. .," person brought before it under any of the provisions of this Act (other than

for the purpose of giving evidence) that the said person is a child, the

Committee or the Board shall record such observation stating the age of the

child as nearly as may be and proceed with the inquiry under section t4 or

section 36, as the case may be, wlthout waiting for further confirmation of

the age.

(2) In case, the Committee or the Board has reasonable

7n
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grounds for doubt regarding whether the person brought before it is a child

or not, the Committee or the Board, as the case may be, shall undertake the

process of age determination, by seeking evidence by obtaining-

(i) the date of birth certificate from the school, or the

matriculation or equivalent certificate from the concerned examination

Board, if available, and in the absence of thereof;

(ii) the birth certificate given by the corporation or a municipar

or a panchayat;

(iii) and only in the absence of (i) and (ii) above, age shall be

determined by an ossification test or any other latest medical age

determination test conducted on the orders of the Committee or the Board;

Provided such age determination test conducted on the order

of the Committee or the Board, shall be completed within fifteen days from

the date of such order.

(3) The age recorded by the Committee or the Board to be the

age of the person so brought before it shall for the purpose of this Act, be

deemed to be the true age of that person.

Under Section 94 (2) (iii) it ls specifically provided that only in
-''th,e absence of alternative methods described under 94 (2) (i) to (ii), the.'t'*^ " ' . . 

.i-

;:::H;:lJ'l :; :;' I T l' J :[ ;::': ;' ::; ;:iT ; :' #:
,..'. .,i;., to be considered.

21.. The victim (PW2) in her statement, recorded uls- 164 of Cr.p.C.

stated that her age was B years. Though PW2 has mentioned her age as B

years at the time of her examination before this Court on oath, but it was

not brought in her cross-examination that she is not of eight years, or she

was not a minor girl at the time of the alleged incident by the defence

counsel and even, defence has not cross- examined the prosecutrix in order

to challenge the age of the prosecutrix.

23. PW.1 (informant) also stated that the age of the victim at the
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time of occurrence was 9 years. But, the defence has not challenged the age

of the victim girl. That means, at the time of occurrence age of the victim girl

may be B/9 years. The defence also did not challenge the age of the victim

girl as nine years.

24. PW-3 (Medical Officer), after medically examining the victim

(PW.2), has opined that the age of the victim was above 9 years and below

14 years at the time of her examination. However, on the basis of the

(qR6"\ :::':::''":':':::1y::1 
bv the *n":::o Radiorosis':l *onn 

'un:''o'l
il Hospital, PW3 (M/O) has mentioned the age of the victim to be above 9

and below 14 years.

Moreover, the defence has failed to bring anything in the cross-

W#9 examination of the other PWs regarding the age of the victim girl that the

victim girl was not minor, i.e. below the age of 14 years, at the time of

alleged incident. This is evident that the prosecution has not exhibited any

age proof certiflcate of the victim girl but, the informant and the victim have

stated that the age of the victim was 9 years and B years respectively.

Moreover, the medical report has also corroborated the age of the victim as

above 9 years and below 14 years, which means if margin of error of two

years is given, then also the victim is found to be a minor girl. In absence of

any documentary evidence to show the age of the victim, reliance has been

put upon the medical evidence wherein the age of the victim is found to be

I i , ' 'below eighteen years after giving the margin of error of two years.

26. Thus, in view of the above discussion regarding the age of the

victim girl, the prosecution has been able to establish that the victim was a

:.: inor girl at the time of alleged incident and on the other hand, the defence
':j ' could not establish that the victim was not a minor at the time of alleged
t.,.-'

Incident.

27. Now let us discuss whether conviction can be warranted

against the accused A1 u/s 376 IPC and sectlon- 4 of POCSO Act.

Offence under Section 376 of IPC

If a person commits rape as defined under section 375 IPC28.
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upon a women he is said to be guilty uls 376 IPC. It has already been

established that the prosecutrix is under eighteen years of age and hence it

has to be considered whether the accused A1 had committed rape upon her

as alleged. As the victim has not been found to be a major girl above 18

years of age, it has to be decided whether any offence u/s- 4 POCSO Act has

been committed by A1.

(Offence as defined u/s- 3 of POCSO Act) :

30.

tYttLatLv g, gvtrrrvg Yr, , vr a YYVY ^vs, 
.

Section- 3 of POCSO Act- defines Penetrative sexual

W;ssautt,'';il;;;;";.il;J,.,.,,,,assault,,if-
(a) he penetrates his penis, to any extent, into the vagina,
mouth, urethra or anus of a woman or makes her to do so with
him or any other person; or
(b) he inserts, to any extent, any object or a part of the body,
not being the penis, into the vagina, the urethra or anus of a

woman or makes her to do so with him or any other person; or
(c) he manipulates any part of the body of a woman so as to
cause penetration into the vagina, urethra, anus or any part of
body of such woman or makes her to do so with him or any
other person; or
(d) he applies his mouth to the vagina, anus, urethra of a

woman or makes her to do so with him or any other person,

In order to establish the offence u/s- Section 4 of POCSO Act

agalnst the accused A1, the prosecution has examined B (eight) witnesses,

( u, , qg!.of which PW2 being the victim of this case is the most vital one.

31. PW2, on being certified by the Court that she is capable of
r. - - r -- --t-t- -t . r.,:.^- ---!:^-^-l ^..l .-.L:l^ l^.: understanding and capable of glving rational answer and while deposing

,f,'."rJis before this Court, she has stated that on the day of occurrence, she was

playing outside thelr house and accused A1 came and brought her towards

the backside of their house to the jungle area on the pretext of providing her

sweets and did bad acts with her there. She has further deposed that A1

inserted his private parts forcibly into her private parts wherefrom she used

to urinate and A1 also threatened her not to disclose it to any other person/

but later on, she informed her parents about the said incident. Moreover,

PW2 has deposed that while AL was committing the bad acts with her, she
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had screamed.

32. The victim (PW2) in her statement recorded uls- 164 of cr.P.C.

has stated that on the day of occurrence, after returning from her school,

she was playing with her friends namely, Pranab Saikia, Madhab Saikia and

Sabita Saikia in front of her house and at that time, her neighbour Maheswar

Phukan (A1) went there, called her and told her that he would give her

d@1,N':no:o]u.li]ijl.l^:::::]:]ll"i11l.'::.:,:]j:'.::",J:::"ii:.i:
/""n7"5,ni\i::,t er down on the ground and thereafter, A1 removing her pant as well as his

i/ $ir;$ \','(,*n pant, kissed her on her cheeks and lips and he also touched her chest

fI S;*: ,,! '.,,,lir"ust) and thereafter, A1 had tried to insert his penis into her vagina by

pain and some white type substances had come out from the penis of the

accused A1 and at that time, A1 threatened her that he would kill her if she

would divulge it to her family members and so, she had not disclosed about

it to anybody out of fear. Fufther, the victim had stated that in such manner,

the accused A1 often used to take her to the jungle and committed such bad

acts upon her and sometlmes, A1 made her nude and sometimes only

removed her pant and sometimes he kissed her and sometimes not and

sometimes he touched her vagina with his finger. Moreover, she had stated

that she did not disclose it to anybody else out of fear, but one day, she told

about the said incident to her sister in law namely Ranu Saikia, who

,,...r"\-' -,:-ih(ormed the matter to her (victim)'Khuri'and thereafter, she (victim)'" . .: .l"r-" "--
" disclosed it to her mother too.

-.:

33. Though the statement of the victim glrl recorded u/s- 164 of

r l' ' 
Cr.p,C, could not be challenged by the defence in any manner, it appears that

except her version that the accused A1 often used to take her to the jungle

and committed bad acts upon her and sometimes, A1 made her nude and

somelmes only removed her pant and sometimes he kissed her and

sometimes not and sometimes he touched her vagina with hls finge7 lhe

other versions of the victim regarding commission of penetrative sexual

assault is found to be cogent and consistent, and in conformity with her

testimony as PW2, and hence, evidence is found to be reliable and
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trustworthy.

34. Besides, the defence has made no any attempt to cross-

examine the prosecutrix (PW2), in spite of the fact that this is the most vital

witness in this case.

35. The M/O (PW3), who medically examined the prosecutrix

(PW2) on 08.07.2017, found sign of sexual harassment present as hymen of

the victim girl was found ruptured at the time of her medical examination.

36.

lq

z.
it

PW1, who is the informant of this Case, deposed that he came

to know about the occurrence from his victim daughter, who informed him

.#R:x Y:ll ::: ::1' ll:: :: :' : :'l' :: ::': :,, lT':': : :''::l' T ::,, :' : io
An. forcibly had committed rape upon her near a drain. The defence haso4'i,failed to cross- examine this witness too, who is one of the vital witnesses in

i,,,this case, belng the informant.

PW4, Smti Majoni Saikia, who is an independent witness, has

deposed that the victim girl often used to go to her house for purpose of

playing with her minor daughter and after the alleged incident, when the

victim girl went to her house, informed her that the accused A1 had taken

her away and committed rape on her by removing her wearing clothes; the

victim girl also informed her that A1 had committed such acts upon her near

a river beside the tea garden and as a result of committing such acts upon

her by A1, she (victim) was facing trouble in her urination. PW4 has further

' '' " deposed that on being asked to the victim as to why she (victim) had not

disclosed about the said incident to others, then the victim told her that A1

"" had threatened her to kill if she would divulge the matter to others. PW4 hastriJ.,..,-

'-bo stated in her cross- examination that at first, the victim girl informed her

about the incident and then, she informed it to the villagers. On the other

hand, she has also stated that she heard that once, about 25 years back,

quarrel had taken place between the accused 41 and her father-in-law and

as a result of the said quarrel her father-in-law died and in connection with

the said occurrence, A1 had to detain in the Jail hajot and for that reason,

there is enmity between both the families, but she has denied that as A1

had not detained in the Jail for long In connection with the said case, so this
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case has been filed by them by publishing a false incident in the village.

However, she has stated that she had not seen the incident and only she had

informed about the alleged incident to all, but she has denied that in order

to fulfill her previous enmity, she has deposed false evidence against the

accused A1,

38. PW5, Smti Dipti Saikia, another vitar as well as independent

witness, also supporting the evidence of pw3 has deposed that one day, the

victim girl informed her and one Majoni Saikia that the accused A1 had taken

evidence of other material witnesses of the prosecution side stating that on

the next day of occurrence, he came to know from the victim girl that

accused A1 had committed bad acts upon her and later on, after holding a

discussion, this case was lodged against A1.

40. PW-B is the I/O and he has deposed that after completion of
the investigation, he found sufficient incriminating materials against the

accused A1 and hence, he submitted charge-sheet u/s- 376 of IpC, &

\9 . Sectjon 4 of POCSO Act.

t', \i .,x*z^i T{- :rcn :nr- 

^':F 

\i' 
u*r-4-*i'

*r \.,+I'' (nr
It also appears that the evidence of pW1 (informant) and pW2'''.r$ z

^ara\', 6c,'' (prosecutrix) remained unrebutted, as the defence had declined to cross-gall."ao
Vllts'

.{$ examine these two vital witnesses. The evidence of PW2 carries utmost

impoftance as she is the alleged minor victim of this case, who has

categorically deposed implicating the accuse A1 with regard to penetrative

sexual assault. Her evidence has remained unrebutted and reverse burden of
proof lies upon the accused A1 and A1 has failed to establish his innocence.

The medical officer (PW3) has also opined that sign of sexual harassment

present as hymen was found ruptured and he has denied suggestion made

by the defence counsel that he cannot medically examine a raped victim.

eIHQl"\ ground. This witness also deposed that as informed by the victim girt, A1 by
h\,
tri:,;,,lifting her upon his lap had taken her away to the jungle and A1 had

' threatened to kill her (victim) if she would divulge to any other regarding the
..'aaa*ia^:^^ ^f L:^ :ll ^^!-commission of his ill- acts.

39. PW6, Sri Jogeswar Saikia has also deposed supporting the
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Though PW4 is not an eye witness to the alleged occurrence, but she was

the first person to whom the victim girl reported about the occurrence.

During her cross- examination, she deposed that she heard that about 25

years back there was a quarrel between her father-in-law and A1, as a result

of which her father in law died. It is denied by the said witness that as the
accused A1 stayed in the Jail for a short period, this false case has been filed
against 41. By saying so the defence has tried to bring the enmity between

the family of PW4 and the accused A1, but the defence has failed to

day, about 2 years back at about 12:00 p.m. - 1:00 p.m., he saw one pranjal

Saikia committing rape upon the victim beside the river bank near his house.

Then, he had beaten up said Pranjal Saikia giving 2/ 3 blows and since then,
Pranjal Saikia remained absent from his house. This witness has also brought

the fact of enmity of PW4 with the accused A1 regarding the death of her

father In law and also stated that the instant case is an outcome of the said

incident due to previous grudge, DW1 also deposed that the accused A1 has

i,,,i,u - n?t.done anY such bad act'

43. DW2 also deposed regarding the death of the father-in-law of
PW4 during a fight which took place between A1 and the father-in-law of-.,:, 

.i"

',\".:', PW4 for which 41 has been implicated falsely in this case. He further
\'i'\'' deposed that about 2 years back, when he was going to collect fire-woods in

a Tempo, he saw that the informant was screaming and shouting in front of
the house of one Pranjal Saikia and then, he stopped the tempo, asked the
informant who told that Pranjal Saikia had committed sexual harassment

upon her daughter and since then, Pranjal Saikia became traceless. This

witness also stated that the accused A1 had not done any bad acts upon

anyone. During cross- examination, DW2 deposed that no police case has

been initiated against said Pranjal Saikia. So, from the evidence of the

is not related to PW4 has filed this case to take revenge upon the

A1. It is not at all trustworthy what the defence side has brought

the cross- examination of this witness.

42. DW1, being the own brother of the informant deposed that one

ffi
Ir?a.t,J il.{a
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defence witnesses, it appears that both these witnesses have tried to bring

the point of enmity and the incident which took place about 25 years back

and also tried to establish the relation of the said incident with the alleged

instant occurrence. But, this point has already satisfactorily been answered

in the forging paras. Both the DWs have brought a new fact regarding

commission of rape by one Pranjal Saikia upon the victim girl. It is also

brought on record that no police case has been initiated or registered against

said Pranjal Saikia, but the informant and the victim herself have not stated

anything regarding the commission of the alleged offence by Pranjal Saikia,

6$h1.a\whiledeposingbeforethisCourt.Moreove1ifsaidPranjalSaikiahad
h"fi ffi \'{5.r,ritteo any such ofrence, then it witt be taken up in a separare case, ifi(" ffitrf{ l$;I ffi f sloased. It is also not clear as to whether the informant has brought any such

trustworthy. Fufther both the witnesses have vehemently stated that the

present accused A1 has not committed any such offence as alleged. But, the

witnesses cannot take the guarantee of another person regarding the

commission of the alleged offence. Both DW1 and DW2 may not see the

alleged incident committed by the present accused 41. So, the evidence of

the DWs is not sufficient to rebut the evidence put forwarded by the
.t' u' 'prosbcution. The foundational facts have also been established by the

prosecution in this case.

44. Sections 29 & 30 of POCSO Act read as follows:-
''...1" rr j

."..'"'29,Presumption as to certain offences.- Where a person'r,i' is prosecuted for commltting or abetting or affemptlng to commlt any
offence under sections 3, 5, 7 and section 9 of this Act, the Special Court
shall presume, that such person has committed or abetted or affempted to
commit the offence, as the case may be, unless the contrary is proved,

30. Presumption of culpable mental state.- (1) In any
prosecution for any offence under this Act which requires a cu/pable mental
state on the part of the accused, the special court shall presume the
existence of such mental state but it shall be a defence for the accused to
prove the fact that he had no such mental state with respect to the act
charged as an offence in that prosecution.

(2) For the purposes of this section, a fact is said to be proved
only when the Special Court believes it to exist beyond reasonable doubt and

ffi
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not merely when its existence is established by a preponderance of
probabilitlt"

From the aforesaid discussion, it has already been found that

the foundational facts have been established by the prosecution in this case

and in view of Section- 29 of POCSO Act, reverse burden of proof lies on the

accused person to establish his innocence. In the instant case, the defence

side has declined to cross- examine PW1 and PW2, who are the most vital

upon the accused A1 for commission of the alleged offence uls- 4

-Of POCSO Act. There is nothing on record, as put forwarded by the defence

45.

46. Thus, from the deposition of the entire evidence of the

prosecution witnesses, it appears that PW2 being the victim has deposed

implicating the accused A1 regarding the alleged incident and categorically

deposed about penetrative sexual assault committed by A1 upon her. Her

statement recorded u/s- 164 of Cr.P.C. is also consistent to her evidence

while deposing before this Court as PW2. The other witnesses i.e. PW1,

..pR-.*.0, 
PW5 & PW6 have also supported and corroborated the evidence of the

,?CIt-:Stdsecutrix (PW2). It is also found from the evidence of the aforesaid
. ,qt' . 't'-

..,rb'="\+,'" witnesses that A1 had confessed his guilt before them.
,. -! . L'\1

^.,ot .o 
$'

5Q":^'(+a"

;$. 47. In the case of State of Himachal Pradesh vs. Asha Ram

repofted in 2OO5 4 Crimes (SC) 269, the Hon'ble Supreme Court of India

while discussing the reliability of prosecutrix held that:
* ft is now well settled principle of law that conviction

can be found on the testimony of the prosecutrix alone unless there
are compelling reason for seeking corroboration. The evidence of
prosecutrix is more reliable than that of an injured witness. The

testimony of the victim of sexual assault is vital unless there are
compelling reasons which necessitate looking for corroboration of
her statement, the courts should find no difficulty in acting on the
testimony of a victim of sexual assault alone to convict an accused
where her testimony inspires confidence and is found to be reliable,

;ffi
on the part of the
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It is also well settled principle of law that corroboration as a
condition for judicial reliance on the testimony of the prosecutrix is
not a reguirement of law but a guidance of prudence under given
circumstances. The evidence of the prosecutrix is more reliable
than that of an injured witness, Even minor contradictions or
insignificant discrepancies in the statement of the prosecutrix
should not be a ground for throwing out an otherwise reliable
prosecution case."

On careful scrutiny of the testimony of the victim of the instanto\
,lj'\case, the same is found fully reliable and credible. Her testimony is

corroborated by PW1, PW3, PW4, PW5 and PW6, as they deposed that

victim has disclosed before them that A1 had committed penetrative sexual

assault upon her (victim) after lifting her to the jungle situated at the back

side of her house. So, the testimony of the prosecutrix ls found to be trust

worthy and reliable. Moreover, the sole testimony of the prosecutrix is found

to be totally reliable which needs hardly any corroboration. The statement of

the victim recorded u/s- 164, Cr.P.C. has been in corroboration with the

testimony of the victim as PW2, which inspires confidence and hence found

to be reliable.

49. Similarly, in S.P. Rathore vs. CBI, AIR 2016 SC 4486, it

;,''{ z' " ,wei held that -

,,., certain fact, It is the quality and not the quantity of the witnesses that
..(..'.-;..''..,t matters. Evidence is weighed and not counted, Evidence of even a single

. 'n'' eye-witness, truthful, consistent and inspiring confidence is sufficient for
maintaining conviction, ft is not necessary that all those persons who
were present at the spot must be examined by the prosecution in order to
prove the guilt of the accused. Having examined all the witnesses, even if
other persons present nearby not examined, the evidence eye-witness
cannot be discarded,"

50. In its decision reported in AIR 1983 S.C. 753, the Hon'ble

Supreme Court observed that -
" Corroboration is not the sine quo non for a conviction .,,,, fn

the fndian setting, refusal to act on the testimony of a victim of sexual
assault in the absence of corroboration as a general rule is adding insult
to injury. Why should the evidence of a girl or the woman who complains
of rape or sexual molestation be viewed with the spectacles fitted with

Wuffi'
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lenses tinged with doubt, disbelief or suspicion? To do so is to justify the
charge of male chauvinism in a male dominated society."

51. The Hon'ble Apex Couft in 2008 Cri.L.J. 1023 (S.C.) held

as follows:-

"On the basis of solitary evidence conviction an be

maintained Sec,734 of Evidence Act clearly states that no particular

number of witnesses is required to establish the case. Conviction can be

based on the testimony of a single witness if he is wholly reliable. ff the

evidence of unblemished and beyond all possible criticism and the court is

satisfied that the witness was speaking the truth then on his evidence

alone conviction can be maintained."

In the light of the above mentioned observations made by

Hon'ble Supreme Court in various judgments, this couft finds that the

testimony of the witness is trustwofthy which inspires confidence upon this

Court that the testimony of the prosecutrix is trustworthy.

53. Before parting with the record, it is also pertinent to mention

here that the prosecutrix is found to be a minor girl under fourteen years of

age and there is nothing on record to disbelieve the testimony of the PWs

including the prosecutrix and the plea taken by the defence side have

W $**..$Sdy 
been satisfactorily answered in the forgoing paras.

*6,o]-_*r,o$
.a\'. $0' In view of the discussions and decision as arrived at above, lt is

hereby held that the prosecution has been able to establish that the age of

the victim was less than 18 years at the time of incident as well as the

prosecution has also been able to establish the charges levelled against him.

55. To sum up the discussion, it is hereby held that the prosecution

has been able to prove the charge uls- 4 of POCSO Act, 2012 against the A1

and accordingly, A1 is convicted uls- 4 of POCSO Act, 2012 for committing

penetrative sexual assault on the person of the victim girl.

56. I have considered the applicability of Section 3 & 4 of the

Probation of Offenders Act in this case. I have also heard both sides in this

regard.

So.'sat
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The offence proved is under sectlon 4 of POCSO Act, 2012 is a

serious offence against a minor victim, which is an offence effecting

adversely upon the society at large, as such Section-360 of Cr.P.C. or

Section- 3 & 4 of Probation of Offenders Act cannot be applied in this case.

Otherwise also, for committing such heinous crime, the beneficial provision

of law cannot be applied to the convict.

57. I have heard the convict A1 and also heard Ld, Counsels of

both sides on the point of sentence and on the point of awarding

The convict has prayed for leniency in sentence. During the

l/sentence hearing the accused/ convict (A1) has submitted that he is a poor

person of more than 50 years of age and he use to work at Arunachal

Pradesh as daily wage earner and he is the sole bread earner of the family,

having one minor daughter who is pursuing her studles and his son stays

separately and hence he has prayed for taking a lenient view whlle imposing

sentence upon him. He further stated that since he is a daily wage earner

and has been running his family with great financial hardship, he is unable to

pay the fine amount imposed upon him

59. Under the above facts and circumstances of the case/

considering all the aspects, I am of the opinion that minimum punishment

, -', ' provided for the alleged offence will meet the ends of justice.

60. As per the POCSO Act prior to the amendment, the punishment

,.'-',

-.,r.. : provided u/s- 4 of POCSO Act was, with imprisonment, not less than
,..-,].

,.d,'t' 7(seven) years, which may be extended to imprisonment for life; and the

punishment provided uls-376 of IPC was with imprisonment, not less than

10 (ten) years, which may be extended to imprisonment for life(before

amendment). As per section 42 of POCSO Act, the punishment which is

greater in degree, is to be imposed. Moreover, as alternate charge uls- 376

of IPC had already been framed, so the punishment is to be imposed uls 376

IPC as the same is found to be greater in degree.

ffi

61. Accordingly, the convict (A1) is sentenced to undergo rigorous

ru
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imprisonment (R,l) for 10 (Ten) years uls 376 IPC, for committing the

offence uls- 4 of POCSO Act, 20t2 and also to pay a fine of Rs.5,000/-

(Rupees five thousand) only, i/d to undergo S.I. for another 3(three) months.

The amount of fine, if realized from the accused A1, be given to the victim

as compensation.

62. The Convict A1 is entitled to the benefit uls- 428, Cr.P.C. for the

perlod already undergone by hlm in judicial custody durlng the investigation

and trial.

63. Issue sentence warrant accordingly.

The seized articles, if any, be disposed of in due course.

Considering the fact of imposing meager amount of fine due to

poor financial back ground of the convict, it is evident that the fine amount is

not sufficient for rehabilitation of the victim and as survival and rehabilitation

of the victim is of utmost importance, this Couft feels it necessary to

recommend for award of compensation to the victim for her rehabilitation as

per existing rules and considering the facts and circumstances of the case,

let the matter be referred to the District Legal Services Authority, Lakhimpur,

North Lakhimpur for doing the needful for awarding adequate compensation

to the victim, u/s- 357(A) of Cr.P.C.

65.

Send an intimation letter along with a copy of judgment to the

Ld. Secretary, Dlstrict Legal Services Authority, Lakhimpur, North Lakhimpur
:

for taking necessary steps.

LUI

66.

,o:l;d'
67. Let a free copy of the Judgment be given to the convict A1

immediately as per provisions of Section-363(1) of Cr.P.C. The convict is

informed about his right to prefer appeal before the Hon'ble High Court,

against the Judgment and order of conviction and sentence, either by

appointing his own Advocate or through Legal Aid Panel or by way of Jail

Appeal.

68. Send a copy of this Judgment to the Ld. District Magistrate,

Lakhimpur, North Lakhimpur u/s- 365, Cr.P.C.

69. The Judgment is pronounced in open Court. The case is
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disposed of on contest.

Given under my hand and seal of this Court on this day of

23rd September, 2022.

\4!-rdoe\2]
( Rashmita Das )

Special Judge (POCSO),

Lakhimpul Notth LakhimPur

Specral jucilrt {t:{ir$[":rl
Lakhlmpu r htr*rt li l*a$<lirr.tr g:r.r r'& Corrected by me:

\"V'
( Rashmita Das )

Special Judge (POCSO),

LubFulP,I'r 
U 3 $- l-,?5ti f8i'

tahBmsus Ur'rBdd$rmu'
Shri Diganta Chetia (Steno)
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List of Prosecution / Defet-rce/Court witnesses:
A. Prosecution:

Rank name Nature of evidence (eye witness,
police witness, expert witness,
medical witness, Panch witness,
other witness)

PW1 The informant Informant (fatheQ

PW2 The victim qirl Eye witness
PW3 Dr. Ratna Borah Medical witness
PW4 SmtiMaianiSalkia Other witness
PW5 SmtiDiptiSaikla Other witness

PW6 Sri JogeswarSaikia Other witness
PW7 Sri LokeswarSaikia Other witness
PWB Sri TarunSaikia, Police witness

B. Defence witness, if any:

--.* 

-
List of Prosecution/ Defence/Coutt Exhibits:

A. Prosecution:

Elder brother of informant

Sri ManikTamuli

C. Couft witness, if any:

Nature of evidence (eye witness,
police witness, expert witness,
medical witness, panch witness,
other witness

Nature of evidence (eye witness,
police witness, expert witness,
medical witness, panch witness, other
witness)

Sr. No. Exhibit Number Description
1 Ext.1/PW3 Medical report
2 Ext.2lPW2 Statement uls- 164, Cr.P.C.

3 Ext.3/PWB Sketch
4 Ext.4/PWB Charge sheet

B. Defence:
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C. Couft Exhibits:

Sr. No. Exhibit Number Description

D. Material Objects:

Sr. No. Exhibit Number Description

\4-
(Rashmita Das)

Special Judge (POCSO),

Lakhimpur, North Lakhimpur.

Speclal Jur1g,r, (l;fifS()j
Lakhtmpur Nr:rth l^.;lkli rmprrr


