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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL
MAGISTRATE

LAKHIMPUR, NORTH LAKHIMPUR

Present: Smt. Priyanka Hazarika Nair, AJS
Additional Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur, Assam.

(Date of Judgment: 18-08-2022)

(G.R. Case No. 2683/2019)
Laluk P.S. Case No. 379/2019,

Under Section 379/34 IPC

COMPLAINANT STATE OF ASSAM
REPRESENTED BY Sri Ratul Dutta, Learned Asstt. P.P.
ACCUSED 1. Sri Pranab Bonia

2. Sri Ratul Saikia
3. Sri Rahul Doimary

REPRESENTED BY Mr. Bulu Moni Das, Ld. Advocate
Mr. Dipak Pokhrel (Ld. Legal Aid
Counsel)

APPENDIX-13

Date of offence 14.10.2019

Date of FIR 14.10.2019

Date of Charge Sheet 05.03.2020

Date of Framing of Charges/offence
explanation

21.10.2021

Date of commencement of evidence 03.11.2021
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Date on which judgment is
reserved/Argument Date

04.08.2022

Date of Judgment 18.08.2022

Date of the Sentencing Order, if any Nil

Accused Details:

Rank
of the
Accus

ed

Name of
Accused

Date of
Arrest

Date of
Release
on Bail

Offence
s

charge
d with

Whether
Acquitted

or
convicted

Sentence
Imposed

Period of
Detention
Undergone
during Trial
for purpose
of Sec. 428

Cr.P.C.

A1 Sri
Pranab
Bonia

15.10.19 26.02.
20(bail
order)

Sec.
379/34
IPC

Convicted

(pleaded
guilty)

S.I for
2 years
and 6

months

Set off.

A2 Sri Ratul
Saikia

15.10.19 16.12.1
9

Sec.
379/34
IPC

Acquitted Nil N/A

A3 Sri
Rahul
Doimary

22.01.20 12.04.2
020

(bail
order)

Sec.
379/34
IPC

Acquitted Nil N/A
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J  U  D  G M  E  N  T

PROSECUTION’S CASE IN BRIEF:

1. The encapsulated version of the prosecution case

is that the informant, Md. Ruhul Amin had, on 14.10.2019

lodged an ejahar before the In-Charge of Harmoti Police

Outpost stating inter alia that on 14.10.2019 at around 3.20

P.M, upon receiving information and after making a G.D

entry at the Harmoti Outpost, he had accompanied the In-

Charge of the Harmoti Outpost and had gone to No. 2

Parbatipur Village, near Dikrong river where they had

apprehended the accused persons, Sri Ratul Saikia and Sri

Pranab Bonia, along with two stolen motorcycles and had

also seized the said motorcycles and brought the accused

persons to the Outpost. Hence, this case.

2. Upon receipt of the F.I.R, a case being numbered

as Laluk P.S Case No. 379/19 was registered. After

investigation, the Investigating Officer( hereinafter referred

to as the I.O) of the case had submitted charge sheet

against accused persons, Pranab Bonia, Ratul Saikia and

Rahul Doimary, for the offences punishable under Section

379/34 of I.P.C. Copies of relevant documents were

furnished to the accused persons u/s 207 Cr.P.C.

Considering the relevant documents and after hearing both

the parties, charge was framed against the accused persons

for the offences u/s 379/34 of IPC and the contents of the

charge were read over and explained to the accused
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persons, to which A2 and A3 pleaded not guilty and stood to

face the trial whereas A1 pleaded guilty of the offence u/s

379/34 IPC. The plea of guilt of A1 was recorded u/s 241

Cr.P.C and he was accordingly convicted u/s 379/34 I.P.C.

The trial of the instant case proceeded against A2 and A3

accordingly.

3. The prosecution in support of its case had

examined nine witnesses whereas the accused persons did

not examine any witness in support of their defence. The

accused persons were examined u/s 313 of Cr.P.C. Defence

case is of total denial as it reveals from the statements

made by accused and the tenor of cross-examination of

prosecution witnesses by defence. I have heard the Learned

A.P.P as well as the Learned Legal aid Counsel representing

A3 and Learned Counsel representing A2.

4. Upon hearing both sides and after perusal of the

case record I have framed the following point for

determination-

POINTS FOR DETERMINATION:

(i) Whether the accused persons had, on

14.10.2019, in furtherance of their common

intention, committed theft of one Pulsar motorcycle

and one Glamour motorcycle by dishonestly taking

the same out of the possession of their respective

owners and without the consent of such owners,
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and thereby committed an offence punishable u/s

379/34 of IPC?

DISCUSSION OF EVIDENCE, DECISION AND

REASONS THEREOF:

POINT NO. 1:

5. As regards the aforesaid points for determination,

informant Md. Ruhul Amin had deposed in his evidence-in-

chief that while he was posted as A.S.I at the Harmoti

police Outpost, one day in the month of October 2019,

they had received an information that two persons had

brought two numbers of motorcycles to No. 2 Parbatipur,

near Dikrong river for selling the same illegally and

accordingly he along with the In-Charge of the Outpost,

Prabhakar Singh, and other staff members went to the

place of occurrence and found accused Ratul Saikia and

Pranab Bonia with two numbers of motorcycle in their

possession. He further deposed that the above named

accused persons could not produce any ownership

documents pertaining to the said motorcycle and therefore

the two motorcycles were seized and brought to the police

out-post by the I/C, Prabhakar Singh. He deposed that

thereafter he had lodged the ejahar before the police out-

post. Exhibit-1 is the F.I.R in which Exhibit-1(1) is his

signature.
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6. During his cross-examination, P.W-1 had deposed

that out of the two motorcycles, one is a Pulsar motorcycle

of which he does not remember the model and registration

number. He deposed that as far as he was aware, the

accused persons had brought the aforesaid stolen

motorcycles from Dhakuakhana area. He further deposed

that the ejahar was written by a clerk of the aforesaid

police Outpost on being dictated by him.

7. P.W-2, Sri Mintu Baruah, had deposed in his

evidence-in-chief that about 2/3 years ago, one day in the

afternoon, he had heard that police personnel had

apprehended thieves, who had stolen motorcycles and so

he had gone to the place of occurrence, where he saw the

police personnel along with one thief, but he does not

remember as to whether any of the accused persons was

the said thief, which he had seen on that day or not. He

further stated that a police personnel has asked him to

sign on a piece of paper and thereafter he had signed

Exhibit-2, wherein Exhibit-2(1), was identified by him, as

his signature. He further deposed that he had signed

another paper (Exhibit-3) upon being asked by the police

to do so and he cannot say as to whether Exhibit-3(1) is

his signature or not.

8. During his cross-examination, he deposed that he

had not seen any motorcycle at the place of occurrence

and he does not know anything about the contents of

Exhibit-2 and Exhibit-3.
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9. P.W-3, Sri Keshab Hazarika, had deposed in his

evidence-in-chief that in the year 2019, one afternoon at

No. 2 Parbatipur, near Dikrong river, he had seen that

some police personnel had apprehended some persons. He

further deposed that when he had gone there and when he

had asked the people who had gathered there, then he

came to know that the police personnel had apprehended

few motorcycle thieves. At that time, the police personnel

had asked him to put his signature on two papers (Exhibit-

2 and Exhibit-3), wherein Exhibit-2(2) and Exhibit-3(2)

were identified by him as his signatures.

10. During his cross-examination, he had deposed that

he had no idea about the contents of the Ext-2 and Ext-3.

11. P.W-4, Abdul Salam, had deposed in his

examination-in-chief that about one and half years back

one morning, upon hearing hue and cry near his house, he

had gone out and there he saw that some police personnel

had apprehended few persons who they said were

motorcycle thieves. He further deposed that he had also

seen one motorcycle at the place of occurrence, which was

thereafter seized and he had put his signature thereupon.

Ext-2 and Ext-3 were the two seizure memos and Ext-2(3)

and Ext-3(3) were his signatures. He further deposed that

he does not remember the appearances of the said

persons, who were apprehended as bike thieves on the

day of the incident.
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12. During his cross-examination, he had deposed that

he has no idea about the contents of Ext-2 and Ext-3 and

he does not remember as to why he had put his signatures

on those papers.

13. P.W-5, Lalit Doley, had deposed in his

examination-in-chief that on 13.10.2019 at around 6.00

P.M while he had gone to Na-Ali Mishing village on his

Pulsar motorcycle and had parked it in front of his brother’s

house, someone had stolen his motorcycle from the said

place after which he had informed the matter at

Chauldhowa Outpost. He further deposed that after one or

two days, the police personnel from Chauldhowa police

Outpost has informed him that Laluk Police Station had

recovered his motorcycle and had asked him to produce

the Registration Certificate. He further deposed that the

Registration Certificate (photocopy) of his motorcycle was

seized by the police and thereafter was given to him in his

zimma. He further deposed that on that day when he had

visited the police station, the police personnel had shown

him the accused persons and told him that they had stolen

his motorcycle. Ext-2 is the seizure list and Ext-2(1) is his

signature. Ext-3 is the zimma nama, wherein Ext-3(1) is his

signature.

14. During his cross-examination, he had deposed that

at the time of recovery of his motorcycle, he was not

present at the place of occurrence and therefore he is

unaware as to who had stolen his motorcycle. He further
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deposed that he had put his signature on Ext-2 and Ext-3

as he was asked to do so by police personnel and is also

unaware of the contents of the said papers. He further

testified that he is also unaware as to from whom his

motorcycle was seized.

15. P.W-6, Sri Jogesh Pegu, had deposed in his

examination-in-chief that on 13.10.2019 while he woke up

from his sleep, he saw that his motorcycle, which he

parked inside his house, was missing and thereafter he had

informed about the said matter to Ghilamora Outpost. He

further deposed that after one or two days, the police

personnel from Ghilamora police Outpost has informed him

that Laluk Police Station had recovered his motorcycle and

had asked him to produce the registration certificate. He

further deposed that then the Registration Certificate

(photocopy) of his motorcycle was seized by the police and

thereafter was given to him in his zimma. He further

deposed that on that day when he had visited the police

station, the police personnel had shown him the accused

persons and told him that they had stolen his motorcycle.

Ext-4 is the seizure list and Ext-4(1) is his signature. Ext-5

is the zimma nama, wherein Ext-5(1) is his signature.

16. During his cross-examination, he had deposed that

he was absolutely unaware about the contents of Ext-4

and Ext-5.

17. P.W-7, Sri Tarun Pegu, had deposed in his

evidence-in-chief that he does not remember as to when
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he had signed Ext-2, wherein he had accordingly identified

his signature as Ext-2(2). He further deposed that he has

no knowledge about the alleged incident.

18. P.W-8, Inspector Prabhakar Singh, had deposed in

his evidence-in-chief that on 14.10.2019, while he was on

duty as the In-Charge of the Harmoti Police Outpost, upon

receipt of an ejahar from A.S.I Ruhul Amin, and after

registration of the instant case, he was entrusted with the

investigation of the same. He further deposed that they

had got a secret information that two persons who had

stolen motorcycles were about to sell the said motorcycles

near Dikrong river and thereafter he along with other staff

of the Harmoti police Outpost had gone to the place of

occurrence. He had deposed that at the place of

occurrence he had apprehended A2 and A1 along with two

motorcycles in their possession, of which they could not

produce any ownership documents, and also could not

produce the original keys of the said motorcycles.

Thereafter, he deposed that he had seized the two

motorcycles along with two mobile handsets from the

accused persons and brought the said accused persons to

the Outpost. He further deposed that the accused persons

had confessed their guilt before him and had stated that

accused A3 had stolen the said motorcycles and had asked

them to sell the said motorcycles. Ext-2 is the seizure list

vide which he had seized the Glamour motorcycle and the

two numbers of duplicate keys along with one mobile
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handset, wherein Ext-2(3) is his signature. Ext-4 is the

seizure list vide which he had seized one Pulsar motorcycle

along with one mobile handset of accused Ratul Saikia,

wherein Ext-4(2) is his signature. Ext-6 is the sketch map

in which Ext-6(1) is his signature. Ext-7 is the charge-

sheet, in which Ext-7(1) is his signature.

19. During his cross-examination, he had deposed that

nobody had filed any ejahar before the Outpost prior to the

alleged incident. He had deposed that the description of

the motorcycle was not mentioned in the ejahahr by the

informant. P.W-8 had further deposed that he had not

recorded the statement of Aijul, Tarapusa and Mamu

Saikia, whose names were mentioned in the sketch map,

but he had recorded the statement of Abdul Salam as he

knows the whole incident. He had deposed that he had not

made any prayer before the court for recording the

confessional statement of the accused persons.

20. P.W-9, Sri Bipul Doley, had deposed in his

evidence-in-chief that in the year 2019 one day, a bike of

his friend, Sri Jogesh Pegu, was stolen from his house and

thereafter police called Jogesh Pegu to police station.

Accordingly, he had also gone to the Police Station with

Jogesh Pegu, where police had informed them that the

said bike was recovered. Exhibit-4 is the seizure list, in

which Exhibit-4(3) is his signature.

21. At the very outset, let us discuss the ingredients of

the offence under Section 379 I.P.C, which if satisfied, will
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warrant a conviction under the said provision. The

ingredients of Section 379 IPC are as follows:-

(i) The accused must have moved a thing out of the

possession of a person;

(ii) The thing must have been moved with dishonest

intention; and

(iii)The thing must have been moved without the consent

of the person’s consent.

22. Now let us delve into the evidence on record to

weigh as to whether the prosecution has been able to

establish the guilt of the accused persons. A2 and A3,

beyond reasonable doubts.

23. P.W-1 had deposed that upon receipt of a secret

information, when he along with P.W-8 and other police

personnel went to the place of occurrence, they had

apprehended A1 and A2 along with two numbers of

motorcycles, of which they could not produce any relevant

documents. P.W-5 and P.W-6 had deposed that their

motorcycles were stolen by some unknown persons which

were recovered by the Police personnel of Laluk Police

Station and handed over to them later on. Even though it

has been deposed by the P.W-5 and P.W-6 that they had

informed the matter about the theft of their motorcycles to

the police but nothing on record has been found that goes

on to indicate that either P.W-5 or P.W-6 had either filed

ejahar or informed about the alleged theft to the police.

P.W-8 (In-Charge of Harmoti O.P) and P.W-1 are both
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police personnel from Harmoti Police Outpost who had

deposed that A1 and A2 were found along with the stolen

motorcycles near Dikrong river. But neither the contents of

the Seizure Memos could be proved by any of the seizure

witnesses nor any of the independent witnesses had

deposed that they had seen motorcycles being seized from

A2 and A3. P.W-8 had deposed that P.W-4 had seen the

entire incident. However, P.W-4 had deposed in his

testimony that upon hearing hue and cry near his house,

when he had gone out he saw that some police personnel

had apprehended few persons who they said were

motorcycle thieves. He further deposed that he had also

seen one motorcycle at the place of occurrence, which

was thereafter seized and he had put his signature

thereupon. Ext-2 and Ext-3 were the two seizure memos

and Ext-2(3) and Ext-3(3) were his signatures. He further

deposed that he does not remember the appearances of

the said persons, who were apprehended as bike thieves

on the day of the incident. Moreover, during his cross-

examination, he had deposed that he had no idea about

the contents of Ext-2 and Ext-3 and he does not remember

as to why he had put his signatures on those papers. Thus,

it can be seen not even a single seizure witness could

prove the seizure of the motorcycles from A2 and A3. P.W-

8 had deposed that A1 and A2 had confessed their guilt in

his presence and had mentioned about the involvement of

A3 in the commission of the offence but none of the P.Ws
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had stated anything which would even raise an iota of

doubt about the possibility of the involvement of A3 in the

commission of the alleged theft. P.W-5 and P.W-6 who

were the owners of the motorcycles had deposed that they

were unaware as to from whose possession their

motorcycles were seized by the police. Even though A1, in

his plea of guilt, which was recorded under Section 241

Cr.P.C had mentioned that A2 was involved in the

commission of the offence but the said plea cannot be

used as a sole basis of conviction of A2 as the said

statement was not made on oath. It is a well settled legal

position that a statement not made on oath cannot be the

sole basis of conviction of a person.

24. Therefore, from all the evidence, oral as well as

documentary, on record it is very clear that the prosecution

has miserably failed to prove the guilt of A2 and A3 under

Section 379/34 IPC beyond reasonable doubts and they

definitely deserve the benefit of doubt.

Therefore, Point no. 1 is decided in negative and goes

against the prosecution.

ORDER

25. Considering the discussion and decision above, A2

and A3 are hereby acquitted from instant case from charge

under Section 379/34 IPC. Accused, Sri Rahul Daimary, is

to be set at liberty forthwith.

26. The bail bond of A2 shall remain in force for six

months adhering to Section 437A Cr.P.C
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The judgment is pronounced in open Court today

under my hand and seal of this Court on this 18th day of

August, 2022.

The case is accordingly disposed of.

Smt.Priyanka Hazarika Nair
Addl. Chief Judicial Magistrate
Lakhimpur, North Lakhimpur.
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APPENDIX – 14

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A.  Prosecution:

RANK NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE

WITNESS, EXPERT WITNESS,
MEDICAL WITNESS, PANCH
WITNESS, OTHER WITNESS)

PW1 Md. Ruhul Amin Informant

PW2 Sri Mintu Boruah Other witness

PW3 Sri Keshab Hazarika Other witness

PW4 Md. Abdul Salam Other witness

PW5 Sri Lalit Doley Other witness

PW6 Sri Jogesh Pegu Other witness

PW7 Sri Tarun Pegu Other witness

PW8 Inspector Prabhakar

Singh

Police witness

PW9 Sri Bipul Doley Other witness

B.  Defence Witnesses, if any:

RANK NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE

WITNESS, EXPERT WITNESS,
MEDICAL WITNESS, PANCH
WITNESS, OTHER WITNESS)

DW1 Nil

DW2 Nil
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C.  Court Witnesses, if any:

RANK NAME NATURE OF EVIDENCE
(EYE WITNESSES, POLICE

WITNESS, EXPERT WITNESS,
MEDICAL WITNESS, PANCH
WITNESS, OTHER WITNESS)

CW1 Nil Nil

CW2 Nil Nil

LIST OF PROSECUTION/ DEFENCE/ COURT EXHIBITS
A. Prosecution:

Sr.
No.

Exhibit
Number

Description

1 Exhibit P-1/PW1 Ejahar

2 Exhibit P-1(1) Signature of PW-1

3 Exhibit P-2 Seizure list

4 Exhibit P-3 Seizure list

5 Exhibit P-4 Zimma nama

6 Exhibit P-5 Seizure list

7 Exhibit P-6 Sketch map

8 Exhibit P-7 Charge-sheet

B. Defence:

Sr.
No.

Exhibit Number Description

1 Exhibit D-1/DW-1 Nil

2 Exhibit D-2/DW-2 Nil

C. Court Exhibits:

Sr.
No.

Exhibit Number Description
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1 Exhibit C-1/CW-1 Nil

2 Exhibit C-2/CW-2 Nil

D. Material Objects:

Sr.
No.

Exhibit
Number

Description

1 MO1 Nil

2 MO2 Nil

Smt. Priyanka Hazarika Nair
Addl. Chief Judicial Magistrate

Lakhimpur, North Lakhimpur.


